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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California,  Second  Division. 

No.  493. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 
vs. 

WESTINGHOUSE    ELECTRIC    &    MANUFAC- 
TURING COMPANY, 

Defendant. 

Bill  of  Complaint  for  Infringement  of  Patent. 

Now  comes  the  plaintiff  in  the  above-entitled  suit 
and  files  this  its  bill  of  complaint  against  the  defend- 
ant, and  for  cause  of  action  alleges : 

1.  That  the  full  name  of  the  plaintiff  is  Majestic 
Electric  Development  Company,  and  at  all  times 
hereinafter  mentioned  plaintiff  was  and  still  is  a  cor- 
poration created  under  the  laws  of  the  State  of  Cali- 
fornia and  having  its  principal  place  of  business  in 
the  City  and  County  of  San  Francisco,  State  of  Cali- 
fornia. 

2.  That  the  full  name  of  the  defendant  is  West- 
inghouse  Electric  &  Manufacturing  Company,  and  at 
all  the  times  hereinafter  mentioned  said  defendant 
was  and  still  is  a  corporation  created  under  the  laws 
of  the  State  of  Pennsylvania,  and  having  a  regular 
and  established  place  of  business  in  the  Northern 
District  of  California,  Southern  Division,  to  wit,  at 
the  City  and  County  of  San  Francisco,  State  of  Cali- 
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fornia,  with  an  agent  engaged  in  conducting  such 
business  in  said  Northern  District  of  California, 
Southern  Division. 

3.    That  heretofore,  to  wit,  on  and  prior  to  July 
10th,  1917,  one  Edmund  N.  Brown  was  the  original 
and  first  inventor  of  a  certain  new  and  useful  inven- 
tion, to  wit,  an  electric     [1*]     heater,  which  had 
not  been  known  or  used  by  others  in  this  country  be- 
fore his  invention  thereof,  nor  patented  nor  described 
in  any  printed  publication  in  this  or  any  foreign 
country  before  his  said  invention  thereof,  or  more 
than  two  years  prior  to  his  application  for  a  patent, 
nor  was  the  same  in  public  use  or  on  sale  in  this 
country  for  more  than  two  years  prior  to  his  applica- 
tion for  a  patent  in  this  country,  and  being  such  in- 
ventor, heretofore,  to  wit,  on  July  10,  1917,  said 
Edmund  N.  Brown  filed  an  application  in  the  Patent 
Office  of  the  United  States  praying  for  the  issuance 
to  him  of  letters  patent  of  the  United  States  for  said 
new  and  useful  invention. 

4.  That  after  the  filing  of  said  application  and 
prior  to  the  issuance  of  any  patent  thereon,  said  Ed- 
mund N.  Brown  for  value  received,  by  an  instrument 
in  writing  sold  and  assigned  to  the  plaintiff  herein 
the  aforesaid  new  and  useful  invention  together 
with  any  and  all  letters  patent  that  might  be  issued 
therefor  on  said  application,  and  in  and  by  said  as- 
signment requested  the  Commissioner  of  Patents  to 
issue  the  said  patent  to  the  Majestic  Electric  Devel- 
opment Company,  a  corporation,  its  successors  and 

~:;:ge-n.mber  appearing  at  foot  of  page  of  origiBal  certified  Transcript 
of  Record. 
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assigns,  which  said  assignment  in  writing  was  filed 
in  the  Patent  Office  of  the  United  States  prior  to  the 
issuance  of  any  letters  patent  on  said  application. 

5.     That  thereafter,  to  wit,  on  October  30,  1917, 
letters  patent  of  the  United  States  for  the  said  inven- 
tion, dated  on  said  last  named  day,  and  numbered 
1,245,084,  were  issued  and  delivered  by  the  Govern- 
ment of  the  United  States  whereby  there  was  granted 
to  the  plaintiff,  its  successors  and  assigns,  for  the 
full  term  of  seventeen  years  from  October  30, 1917,  the 
sole  and  exclusive  right  to  make,  use  and  vend  the  said 
invention  throughout  the  United  States  of  America 
and  the  territories  thereof,  and  a  more  particular 
description  of  the  invention  patented  in  and  by  said 
letters  patent  will  fully  appear  from  the  said  letters 
patent     [2]     themselves  which  are  ready  in  court  to 
be  produced  by  the  plaintiff,  and  of  which  the  plain- 
tiff hereby  makes  profert. 

6.  That  ever  since  the  issuance  of  said  letters 
patent  plaintiff  has  been  and  still  is  the  sole  owner 
and  holder  thereof  and  of  the  rights,  liberties,  and 
privileges  thereby  conferred,  and  has  made,  sold  and 
used  electric  heaters  containing  and  embracing  the 
invention  patented  in  and  by  said  letters  patent,  and 
upon  each  and  every  one  of  said  heaters  so  sold  the 
date  and  number  of  the  aforesaid  letters  patent  was 
marked. 

7.  That  since  the  issuance  of  the  said  letters 
patent  and  within  two  years  last  past,  at  the  City  and 
County  of  San  Francisco,  in  the  Northern  District 
of  California,  Southern  Division,  and  at  other  places 
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in  the  Northern  District  of  California,  and  outside  of 
the  Northern  District  of  California,  without  the 
license  or  consent  of  the  plaintiff,  the  defendant 
herem,  Westinghouse  Electric  &  Manufacturing 
Company,  has  made,  used  and  sold  electric  heaters 
containing  and  embracing  the  invention  patented  m 
and  by  said  letters  patent,  No.  1,245,084,  and  has 
infringed  upon  the  same  and  upon  each  and  all  of 
the  claims  thereof. 

8.  That  by  reason  of  said  infringement  plamtilt 
has  suffered  damages  and,  as  plaintiff  is  informed 
and  believes,  defendant  has  realized  profits,  but  the 
exact  amounts  of  said  damages  and  profits  are  un- 
known to  the  plaintiff. 

9.  That  the  plaintiff  has  requested  the  defend- 
ant to  desist  from  further  infringement  of  said  let- 
ters patent  and  to  account  to  plaintiff  for  the  afore- 
said damages  and  profits,  but  defendant  has  failed 
and  refused  to  comply  with  the  said  request  or  any 

part  thereof. 

10.  That  the  defendant  is  now  continuing  said  in- 
fringement upon  said  letters  patent  daily  at  the  City 
and  County  of  [3]  San  Francisco,  in  the  State  of 
Cahfornia,  and  elsewhere,  and  threatens  to  continue 
the  same,  and  unless  restrained  therefrom  by  this  Hon- 
orable Court  will  continue  the  same,  whereby  plain- 
tiff will  suffer  great  and  irreparable  injury  and  dam- 
age for  which  it  has  no  plain,  speedy  or  adequate 

remedy  at  law. 

A\^EREFORE,  plaintiff  prays  as  follows: 
First:    That  a  final  decree  be  entered  in  favor  of 
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plaintiff,  Majestic  Electric  Development  Company, 
and  against  the  defendant,  Westinghouse  Electric  & 
Manufacturing  Company,  perpetually  enjoining  and 
restraining  the  said  defendant,  its  officers,  servants, 
agents,  attorneys,  workmen  and  employees,  and  each 
of  them,  from  making,  using  or  selling  the  device 
or  devices  described,  claimed  and  patented  in  and  by 
the  said  letters  patent  either  directly  or  indirectly, 
or  from  contributing  to  any  such  infringement. 

Second:  That  upon  the  filing  of  this  bill  of  com- 
plaint a  preliminary  injunction  be  granted  to  the 
plaintiff  enjoining  and  restraining  the  defendant, 
Westinghouse  Electric  &  Manufacturing  Company, 
its  officers,  servants,  agents,  attorneys,  workmen  and 
employees,  and  each  of  them,  until  the  further  order 
of  this  Court,  from  making,  using  or  selling  the  de- 
vice or  devices  described,  claimed  and  patented  in 
and  by  the  said  letters  patent,  and  from  making, 
using  or  selling  any  device  or  devices  in  colorable 
imitation  thereof,  and  from  infringing  upon  said  let- 
ters patent  either  directly  or  indirectly  or  from  con- 
tributing to  any  such  infringement. 

Third:  That  plaintiff  have  and  recover  from  the 
defendant  Westinghouse  Electric  &  Manufacturing 
Company  the  gains,  profits  and  advantages  realized 
by  the  defendant  and  the  damages  suffered  by  the 
plaintiff  from  and  by  reason  of  the  infringement 
aforesaid,  together  with  costs  of  suit,  and  such  other 
and  further  relief  as  to  the  Court  may  seem  proper 
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and  in  accordance  with  equity  and  good     [4]     con- 

science 

MAJESTIC  ELECTRIC   DEVELOPMENT 

COMPANY. 

By  EDMUND  N.  BROWN, 

Secretary. 

JOHN  H.  MILLER, 

Attorney  and  Counsel  for  Plaintiff, 
i723-6  Crocker  Building, 

iSan  Francisco,  California. 

United  States  of  America, 

Northern  District  of  California, 

City  and  County  of  San  Francisco,— ss. 

Edmund  N.  Brown,  being  duly  sworn,  deposes  and 
says-  That  he  is  secretary  of  Majestic  Electric 
Development  Company,  plaintiff,  in  the  withm  en- 
titled case;  that  he  has  read  the  foregoing  bill  of  com- 
plaint and  knows  the  contents  thereof;  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  matters 
therein  stated  on  information  and  belief,  and  as  to 
those  matters  he  beUeves  it  to  be  true. 

EDMUND  N.  BROWN. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 

November,  A.  D.  1919. 

r^.^n  EUGENE  P.  JONES, 

Notary  PubUc  in  and  for  the  City  and  County  oi 

San  Francisco,  State    of  California. 
[Endorsed:]     Piled  Nov.  1,  1019-    W.  B.  Maling, 
Clerk.    By  J.  A.   Schaertzer,  Deputy  Clerk.     [5] 
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(Title  of  Court  and  Cause.) 

Second  Amended  Answer. 

The  answer  of  Westinghouse  Electric  &  Manufac- 
turing Company,  the  above-named  defendant,  to  the 
bill  of  complaint  of  the  above-named  plaintiff. 

This  defendant,  now  and  at  all  times  hereafter, 
saving  and  reserving  to  itself  all  and  all  manner  of 
benefit  and  advantage  of  exception  which  may  be 
had,  or  taken,  to  the  many  errors,  uncertainties,  im- 
perfections and  insufficiencies  in  said  bill  of  com- 
plaint contained,  for  answer  thereunto,  or  into  so 
much  and  such  parts  thereof  as  this  defendant  is 
advised  that  it  is  material  or  necessary  to  make  an- 
swer unto,  answering,  says: 

1.  As  to  whether  the  full  name  of  the  plaintiff 
is  Majestic  Electric  Development  Company,  and 
whether  the  plaintiff  was  and  still  is  a  corporation 
created  under  the  laws  of  the  State  of  California 
and  has  its  principal  place  of  business  in  the  City 
and  County  of  San  Francisco,  State  of  California, 
defendant  does  not  know  and  leaves  the  plaintiff  to 
make  proof  thereof. 

2.  Answering  further,  this  defendant  admits 
that  the  full  name  of  defendant  is  Westinghouse 
Electric  &  Manufacturing  Company  and  that  it  was 
and  still  is  a  corporation  of  the  State  of  Pennsyl- 
vania and  has  a  regular  and  established  place  of 
business  in  the  City  and  County  of  San  Francisco, 
State  of  California,  with  an  agent  conducting  such 
business. 

3.  Answering    further,    this    defendant    admits 
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that  one  Edmund  N.  Brown,  on  July  10,  1917,  filed 
an  application  in  the  United  States  Patent  Office 
praying  for  the  issuance  to  him  of  letters  patent  ot 
the  United  States  for  an  alleged  new  and  useful 
[6]     invention,  to  wit,  an  electric  heater,  but  denies 
that  the  same  had  not  been  known  or  used  by  others 
in  this  country  before  his  alleged  invention  thereof 
or  patented  or  described  in  any  printed  publication 
in  this  or  any  foreign  comitry  before  his  alleged  in- 
vention thereof  or  more  than  two  years  prior  to  his 
application  for  letters  patent,  and  further  denies 
that  the  said  alleged  invention  had  not  been  m  pub- 
lic use  or  on  sale  in  this  country  for  more  than  two 
years  prior  to  the  said  application  for  letters  patent 

of  the  United  States. 

4  Answering  further,  as  to  whether  the  said 
Edmund  N.  Brown,  for  value  received,  sold  and  as- 
signed to  the  plaintifi  herein,  by  an  instrument  ni 
writing,  the  alleged  invention  covered  by  the  said 
application  for  letters  patent,  together  with  any  and 
aflletters  patent  that  might  be  issued  thereon  and 
by  such  assignment  requested  tl^«  Commissioner  o 
Patents  to  issue  the  letters  patent  to  the  M^       «= 

leaves  the  plaintiff  to  make  proof  thereof. 
T  insw'ering    further,    this    defendant    adm^. 

that  letters  patent  No.  ^'^^^''"^  ;!''l^^'''J^^^ 
Majestic  Electric  Development  Company,  assignee 
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of  Edmund  N.  Brown  of  San  Francisco,  California, 
on  October  30,  1917. 

6.  Answering  further,  as  to  whether,  ever  since 
the  issuance  of  said  letters  patent,  the  plaintiff  has 
been  and  still  is  the  sole  owner  and  holder  thereof 
and  of  the  rights,  liberties  and  privileges  thereby 
conferred  and  has  made,  sold  and  used  electric 
heaters  containing  and  embracing  the  alleged  inven- 
tion patented  in  and  by  said  letters  patent,  and  as 
to  whether,  upon  each  and  every  [7]  one  of  such 
heaters  as  plaintiff  may  have  sold,  has  been  marked 
the  date  and  number  of  the  aforesaid  letters  patent, 
defendant  does  not  know  and  leaves  plaintiff  to 
make  proof  thereof. 

7.  Answering  further,  this  defendant  denies 
that,  since  the  issuance  of  said  letters  patent,  it  has 
made,  used  and  sold,  and  is  now  making,  using  or 
selling  within  the  City  and  County  of  San  Fran- 
cisco, in  the  State  of  California,  in  the  Northern 
District  of  California,  Southern  Division,  or  else- 
where, electric  heaters  containing  or  embracing  the 
invention  patented  in  the  said  letters  patent,  or  that 
it  has  in  any  manner  infringed  upon  the  rights  se- 
cured to  the  plaintiff  by  virtue  of  said  letters  patent 
or  that  any  electric  heaters  made  and  sold  by  this 
defendant  were,  or  are,  infringements  upon  the  said 
letters  patent,  or  anything  described  and  claimed 
therein. 

8.  Answering  further,  this  defendant  denies  that 
it  has  realized  profits  by  reason  of  any  infringement 
of  the  aforesaid  letters  patent  or  that  the  plaintiff 
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has  sufiered  damages  by  reason  of  any  such  in- 
fringement. 

9.  Answering  further,  this  defendant  admits 
that  it  has  been  requested  by  the  plaintiff  to  desist 
from  infringing  said  letters  patent  and  to  account 
to  plaintiff  for  alleged  damages  and  profits,  but  this 
defendant  denies  that  it  has  failed  and  refused  to 
comply  with  any  such  request  or  any  part  thereof. 

10.  Answering  further,  this  defendant  denies 
that  it  is  now  continuing  infringement  upon  said 
letters  patent,  directly  or  otherwise,  at  the  City  and 
County  of  San  Francisco,  in  the  State  of  Califor- 
nia, and  elsewhere,  and  that  it  threatens  to  continue 
any  such  infringement. 

11  Answering  further,  this  defendant  denies 
that  the  alleged  improvement  in  electric  heaters, 
described  and  claimed  in  said  letters  patent  No. 
1  245  084,  contains  and  embodies  any  material  bene- 
ficial'advance  over  what  had  previously  been  known 
to  those  skilled  in  the  art,  but,  on  the  contrary, 
avers  the  fact  to  be  that  [8]  the  claims  of  the 
said  patent  and  each  of  them  are  invalid  and  void 
on  the  following  grounds: 

(a)  Because  the  said  Edmund  N.  Brown  was 
not  the  original  and  first  inventor  or  discoverer  of 
the  invention  alleged  to  be  described  and  claimed  m 
said  letters  patent  or  of  any  material  or  substantial 
part  thereof,  but  that  the  same  and  all  material  or 
substantial  parts  of  the  alleged  invention  had  been 
patented  or  described  in  printed  publications  and 
letters  patent  prior  to  the  date  of  the  alleged  inven- 
tion of  the  said  Edmund  N.  Brown,  as  follows: 
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LETTERS  PATENT  OF  THE  UNITED  STATES. 


Design 
Design 
Design 
Design 


No. 

8,101 

45,317 

46,922 

51,043 

51,253 

235,199 

235,497 

492,247 

530,016 

654,630 

658,706 

684,459 

881,017 

893,994 

902,003 

921,476 

988,824 

1,084,375 

1,097,282 

1,109,551 

1,120,003 

1,147,951 

1,187,968 

1,205,011 


Date. 
May  20,  1851 
Feb.  24,  1914 
Feb.  9,  1915 
July  17,  1917 
Sept.  11,  1917 
Dec.  7,  1880 
Dee.  14,  1880 
Feb.  21,  1893 
Nov.  27,  1894 
July    31,  1900 

Sept.  25,  1900 
Oct.  15,  1901 
Mar.  3,  1908 
July  21,  1908 
Oct.  27,  1908 
May  11,  1909 
4,  1911 
13,  1914 
May  19,  1914 
Sept.  1,  1914 
Dec.  8,  1914 
July  27,  1915 
June  20,  1916 


Apr. 
Jan. 


Patentee. 
R.  Jobson. 
A.  A.  Warner. 
F.  X.  Chassaing. 
E.  N.  Brown. 
E.  N.  Brown. 
A.  G.  Bell. 

A.  G.  Bell  &  S.  Tainter. 
W.  E.W  Ulmer. 
J.   Cinnamon. 
H.   V.    Hayes  &   E.    R. 

Cram. 
H.  J.  Dowsing. 

E.  F.  Porter. 

W.  E.  H.  Morse. 

F.  C.  Green. 

A.  D.  Rath  bone. 

W.  A.  Soles. 

L.  A.  Sagendorph. 

G.  B.  Swinehart. 
L.  W.  Andersen. 
M.   H.   Shoenberg. 
A.  A.  Warner. 

F.  T.  Kitchen. 
E.  N.  Cherry. 
Phillips  &  Anderson. 


Nov.    14,  1916 

LETTERS  PATENT  OF  GREAT  BRITAIN 
No.  19,311  of  1894. 
No.  11,013  of  1910. 
No.  2,764  of  1912. 
No.  19,971  of  1913. 
No.  102,070  of  1916.  [9] 
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PUBLICATIONS. 
Page  79  of  the  issue  of  Jan.  25,  1912,  The  Electrical 

Times,  published  in  London,  England. 
Page  37  of  the  issue  of  Jan.  11,  1912,  The  Electrical 

Times. 
Page  239  of  the  issue  of  Mar.  7,  1912,  The  Electrical 

Times. 
Page  362  of  the  issue  of  Mar.  6,  1913,  The  Electrical 

Times. 
Page  364  of  the  issue  of  Mar.  6,  1913,  The  Electrical 

Times. 

Page  214  of  the  issue  of  Oct.  3,  1913,  the  Supple- 
ment to  "The  Electrician,"  published  in  Lon- 
don, England. 

Page  353  of  the  issue  of  Oct.  9,  1913,  The  Electrical 

Times. 
Page  591  of  the  issue  of  Dec.  4,  1913,  The  Electrical 

Times. 

Page  12  of  the  issue  of  Oct.  16,  1914,  the  Supple- 
ment to  "The  Electrician." 

Page  19  of  the  issue  of  May,  1915,  Electrical  Rec- 
ord, published  in  New  York,  N.  Y. 

Page  162  of  the  issue  of  Aug.  31,  1916,  The  Elec- 
trical Times. 

Page  14  of  the  issue  of  May,  1907,  Electrical  Rec- 
ord, published  in  New  York,  N.  Y. 

Advertising  insert-page  two  of  the  SupplementaZ 
to  "The  Electrician"  of  the  issue  of  September 

20,  1912. 
Page  163  of  the  issue  of  Aug.  16,  1912,  the  Supple- 
ment to  "The  Electrician." 
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Pages  1  and  11  of  the  Oct.  3,  1906,  issue  of  ''Prome- 
theus," published  by  Dr.  Otto  N.  Witt  in  Ber-, 
lin,  Germany. 

Also  in  many  other  letters  patent  and  printed 
publications  not  now  known  to  this  defendant,  but 
which,  when  discovered  hereafter,  defendant  prays 
leave  of  the  Court  to  furnish  and  concerning  which 
defendant  prays  leave  to  incorporate  data  in  this, 
its  answer,  by  suitable  amendment  thereof. 

(b)  Because,  in  view  of  the  state  of  the  art  in 
respect  to  electric  heaters  prior  to,  or  at  the  time  of, 
the  alleged  invention  of  the  said  Edmund  N.  Brown, 
the  supposed  improvement  described  [10]  and 
claimed  in  said  letters  patent  was  not  a  patentable 
invention,  discovery  or  improvement  but  comprised 
mere  selections  and  adaptations  from  prior  known 
structures  requiring  no  invention  but  being  within 
the  domain  of  mere  judgment  and  skill  in  the  art 
and,  in  view  of  such  prior  art,  this  defendant  refers 
to  and  hereby  makes  a  specific  part  of  its  answer, 
the  several  printed  publications  and  letters  patent 
hereinbefore  cited. 

(c)  Because,  defendant  is  informed  and  believes, 
the  said  Edmund  N.  Brown  was  not  the  original  and 
first  inventor  of  the  alleged  invention,  discovery  or 
improvement  described  and  claimed  in  said  letters 
patent  or  any  material  or  substantial  part  thereof; 
that,  prior  to  any  such  invention  by  said  Edmund 
N.  Brown,  said  invention,  discovery  or  improvement 
was  publicly  known  to,  and  used  by,  others,  at  places 
in  this  country,  to  wit: 
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Alonzo  A.  Warner  and  Landers,  Frary  &  Clark,  at 
New  Britain,  Connecticut,  and  elsewhere, 
(d)  Because,  as  defendant  is  informed  and  be- 
lieves, the  Majestic  Electric  Development  Company, 
the  plaintiff  herein,  manufactured,  publicly  offered 
for  sale  and  sold  electric  heaters  like  or  substan- 
tiallv  like  that  shown,  described  and  claimed  in  the 
said  letters  patent  No.  1,245,084,  in  the  City  and 
County  of  San  Francisco,  in  the  State  of  Califor- 
nia, and  elsewhere,  and  that  such  heaters  were  so 
sold  and  were  publicly  used  more  than  two  years 
prior  to  the  10th  day  of  July,  1917. 

(e)  Because,  as  defendant  is  informed  and  be- 
lieves, one  Alfred  R.  Huntington,  formerly  of  San 
Francisco,  California,  now  of  Riverside,  California, 
was  the  originator  of  the  electric  heater  for  which 
said  letters  patent  No.  1,245,084  were  granted  to 
Edmund  N.  Brown,  and  the  plaintiff  herein  and 
said  Edmund  N.  Brown  surreptitiously  and  un- 
justly obtained  the  said  letters  patent  for  that  which 
was  in  fact  invented  or  originated  by  another,  to 
wit,  the  said  Alfred  R.  Huntington,  who  was  using 
[11]  reasonable  diligence  in  adapting  and  perfect- 
ing the  same. 

12.  Further  answering,  this  defendant  avers  and 
says  that,  in  view  of  the  proceedings  had  and  taken 
in  the  United  States  Patent  Office  during  the 
prosecution  of  the  application  for  the  said  letters 
patent  No.  1,245,084,  the  claims  forming  part  of  the 
said  letters  patent  cannot  lawfully  be  construed  as 
covering  and  embracing  any  device  manufactured 
and  sold  by  this  defendant,  or   any  substantial   or 
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material  part  thereof,  but  that  said  claims,  if  held 
to  be  valid  at  all,  must  be  so  narrowly  construed  as 
not  to  cover  or  include  the  devices  so  manufactured 
and  sold. 

13.  Wherefore,  the  said  letters  patent  are  null 
and  void  and  have  no  effect  to  secure  the  plaintiff 
any  exclusive  right  in  or  under  the  subject  matter 
of  any  of  the  claims  of  the  said  letters  patent. 

14.  This  defendant  denies  that  it  has  done  any 
act  or  thing,  or  proposes  to  do  any  act  or  thing, 
which  entitles  the  said  plaintiff  to  an  injunction  or 
to  an  accounting  or  to  any  other  relief. 

All  of  which  defenses  said  defendant  is  ready  to 
further  maintain  and  prove  as  this  Honorable  Court 
shall  direct,  and  it  prays  to  be  hence  dismissed  with 
its  costs  in  this  behalf  most  wrongfully  sustained. 

WESTINGHOUSE  ELECTRIC  &  MANU- 
FACTURING   COMPANY, 

By  T.  P.  GAYLORD, 
Acting  Vice-president. 

Solicitor  for  Defendant. 
WESLEY  G.  CARR, 
Of  Counsel.     [12] 

State  of  Pennsylvania, 
County  of  Allegheny, — ss. 

T.  P.  Gaylord,  being  duly  sworn,  deposes  and 
says: 

I  am  acting  vice-president  of  the  Westinghouse 
Electric  &  Manufacturing  Company,  the  above- 
named  defendant;  I  have  read  the  foregoing 
amended  answer  to  the  bill  of  complaint  in  the  suit 
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of  Majestic  Electric  Development  Company,  Plain- 
tiff, vs.  Westinghouse  Electric  &  Manufacturing 
Company,  Defendant,  and  know  the  contents 
thereof,  and  the  same  is  true  of  my  own  knowledge, 
except  as  to  the  matters  therein  stated  on  informa- 
tion and  belief,  and  as  to  those  matters  I  believe  it 

to  be  true. 

T.  P.  GAYLORD, 

Acting  Vice-president. 

Sworn  to  and  subscribed  before  me  this  first  day 

of  May,  1920. 

[Seal]  E-  E.  LITTLE, 

Notary  Public. 

My  commission  expires  at  end  of  next  session  of 
Senate. 

[Endorsed]  :  Filed  June  9,  1920.  Walter  B.  Mal- 
ing.  Clerk.     [13] 

(Order  Designating  Judge  Dietrich  to  Sit  in  This 

Court.) 
WHEREAS,  in  my  judgment  the  public  interest 
so  requires,  I  hereby  designate  and  appoint  the 
Honorable  FRANK  S.  DIETRICH,  United  States 
District  Judge  for  the  District  of  Idaho,  to  hold  the 
District  Court  of  the  United  States  for  the  North- 
ern District  of  California,  during  the  months  of 
August  and  September,  1920,  and  to  have  and  ex- 
ercise within  said  district  the  same  powers  that  are 
vested  in  the  judges  thereof. 
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WITNESS    my   hand    hereto    this    23d    day    of 
August,  1920. 

W.  B.  GILBERT, 

Senior  Circuit  Judge  of  the  Ninth  Circuit. 

[Endorsed] :  Filed  Aug.  24,  1920.     W.  B.  Maling, 
Clerk.     [14] 


At  a  stated  term,  to  wit,  the  July  term,  A.  D.  1920, 
of  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California,  Second  Division,  held  at  the  court- 
room in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  4th  day  of  October,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
twenty.  Present:  The  Honorable  MAURICE 
T.  DOOLING,  District  Judge. 

No.  493— EQUITY. 

MAJESTIC  ELECTRIC  DEVELOPMENT  CO. 

vs. 

WESTINGHOUSE  ELECTRIC  &  MNFG.  CO. 

(Order  Dismissing  Bill,  etc.) 

In  accordance  with  the  opinion  of  Honorable 
Frank  S.  Dietrich,  United  States  District  Judge  for 
the  District  of  Idaho  (before  whom  this  suit  was 
heretofore  tried),  which  said  opinion  is  this  day 
filed,  it  is  ordered  that  the  bill  herein  be  and  the 
same  is  hereby  dismissed,  with  costs  to  defendant, 
and  that  a  decree  be  signed,  filed  and  entered  accord- 
ingly.    [15] 
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In  the  United  States  District  Court,  Northern  Dis- 
trict of  California,  Second  Division. 

No.  492. 
MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 
WESTINGHOUSE   ELECTRIC    &    MANUFAC- 
TURING COMPANY, 

Defendant. 

No.  493. 
MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 
WESTINGHOUSE   ELECTRIC    &    MANUFAC- 
TURING COMPANY, 

Defendant. 

No.  544. 
MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 
WESTINGHOUSE   ELECTRIC    &   MANUFAC- 
TURING COMPANY, 

Defendant. 
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No.  499. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

HOLBROOK,  MERRILL  &  STETSON,  a  Corpo- 
ration, 

Defendant. 
(Opinion  Dismissing  Bill.) 
JOHN  H.  MILLER,  Attorney  for  Plaintiff. 
WESLEY    G.    CARR,    DAVID    L.    LEVY,    NA- 
THAN   HEARD,    and    SAMUEL    KNIGHT, 
Attorneys  for  Defendants.     [16] 

DIETRICH,  District  Judge: 

Four  suits  for  infringement  (numbers  492,  493, 
499  and  544)  were  tried  consecutively,  in  a  large 
measure  upon  the  same  evidence,  and  have  now  been 
submitted  upon  the  same  argument.  In  each  of 
them  the  Majestic  Electric  Development  Company 
is  the  plaintiff;  the  Westinghouse  Electric  &  Manu- 
facturing Company  is  the  defendant  in  numbers  492, 
493  and  544,  and  Holbrook,  Merrill  &  Stetson  in  499. 
Numbers  492  and  499  are  for  infringements  of 
United  States  design  patent  No.  51,043,  issued  July 
17,  1917,  to  the  plaintiff  company,  as  the  assignee  of 
Edmund  N.  Brown,  patentee,  whose  application 
therefor  was  filed  May  28,  1917.  Number  493  is  for 
infringement  of  mechanical  or  utility  patent  num- 
bered 1,245,084,  issued  by  the  United  States  on  Oc- 
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tober  30,  1917,  to  the  plaintiff,  as  the  assignee  of  Ed- 
mund N.  Brown,  patentee,  whose  application  therefor 
was  filed  July  10,  1917.  And  number  544  is  for  in- 
fringement of  design  patent  numbered  51,253,  issued 
by  the  United  States  on  September  11,  1917,  to  the 
plaintiff,  as  assignee  of  Edmund  N.  Brown,  patentee, 
upon  an  application  filed  July  10, 1917.  Hence  three 
patents  are  in  suit : 
Design  patent  No.  51,043,  applied  for  May  28,  1917, 

issued  July  17,  1917. 
Design  patent  No.  51.253,  applied  for  July  10,  1917, 

issued  September  11,  1917. 
Utility  patent  No.  1,245,084,  applied  for  July  10, 
1917,  issued  October  13,  1917. 
All  of  the  patents  relate  to  a  portable  electric 
heater  or  its  casing,  and  cover  substantially  the  same 
device.  It  will  be  more  convenient  first  to  dispose  of 
the  suit  involving  the  utility  patent.  The  claims  are 
as  follows : 

"1.  An  electric  heater,  comprising  a  concavo- 
convex  reflector,  a  heating  unit  supported  at  sub- 
stantially the  focus  of  said  reflector,  an  an- 
nular member  extending  outwardly  from  [17] 
the  margin  of  said  reflector,  and  a  protective 
cage  having  guard  wires  arched  between  op- 
posite sides  of  said  annular  member. 

2.  An  electric  heater,  comprising  a  concavo- 
convex  reflector,  a  heating  unit  supported  at  sub- 
stantially the  focus  of  said  reflector,  an  annular 
member  extending  outwardly  from  the  margin 
of  said  reflector,  and  a  protective  cage  of  arched 
guard  wires  hinged  to  said  annular  member  so 
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that  it  may  be  swung  outwardly  from  the  re- 
flector. 

3.  An  electric  heater,  comprising  a  concavo^ 
convex  reflector,  a  heating  unit  supported  at  sub- 
stantially the  focus  of  said  reflector,  a  concavo- 
convex  easing  extending  over  the  convex  side 
of  said  reflector  and  spaced  therefrom  except  at 
the  margins,  said  casing  having  an  annular  por- 
tion extending  outwardly  from  the  margin  of 
said  reflector,  and  a  protective  cage  having 
guard  wires  arched  between  opposite  sides  of 
said  annular  portion. 

4.  An  electric  heater,  comprising  a  concavo- 
convex  metal  reflector,  a  heating  unit  in  space  re- 
lation thereto,  said  reflector  being  provided  with 
apertures  having  their  margins  bent  to  form 
flanges,  insulating  means  upon  either  side  of 
said  flanges,  and  connecting  devices  extending 
through  said  insulating  means  and  connected  to 
the  terminals  of  said  heating  unit." 

In  the  specifications  we  are  advised  that  the  inven- 
tion relates  to  improvements  in  electric  heaters,  in 
which  the  heat  rays  generated  by  a  resistance  coil 
or  heating  unit  are  reflected  from  a  highly  polished 
surface,  and,  further,  that  one  of  the  main  purposes 
of  the  invention  is  to  provide  means  by  which  the 
highly  heated  portions  of  the  device  are  inclosed  by 
protecting  members.  While  the  phrase  ^'beam 
heater"  is  not  used  in  the  application  for  patent,  the 
device  is  so  referred  to  and  characterized  in  the 
trade.  The  purpose  thereof  is  by  reflection  to  con- 
centrate the  radiant  energy  upon  a  comparatively 
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small  area,  and  thus  to  furnish  the  desired  measure 
of  heat  within  [18]  the  range  of  the  ''beam," 
without  the  necessity  of  heating  to  so  high  a  degree 
the  entire  space  in  the  room.  Admittedly  an  ideal 
beam,  of  substantially  parallel  rays,  cannot  be 
realized,  and  the  various  devices  used  for  the  purpose 
only  approximate  such  a  result,  some  more  closely 
than  others.  It  is  also  well  understood  that  the  phys- 
ical laws  relating  to  the  reflection  of  heat  are  the 
same  as  those  pertaining  to  the  reflection  of  light. 

The  position  of  the  plaintiff  is  that  the  invention 
disclosed  by  the  patent  in  suit  is  generic,  and  that 
thereby  Brown  introduced  a  broad  fundamental  idea 
theretofore  unknown  in  the  art,  whereas  the  defend- 
ant contends  that  he  only  embodied  a  familiar  con- 
ception in  a  slightly  different  form  of  mechanism. 
Correctly,  it  is  thought,  counsel  for  the  plaintiff  so 
defines  the  underlying  issue,  and  unless  in  that  re- 
spect its  position  is   sustained  it   cannot   succeed. 
Considerable  testimony,  it  is  true,  was  offered  to 
show  that  certain  members  of  the  defendant's  heater 
are  the  functional  equivalents  of  similar  parts  of 
the  patented  device.     But  if  the  patent  is  held  to 
cover,  not  a  generic  idea,  but  only  minor  improve- 
ments in  a  known  mechanism,  there  is  no  infringe- 
ment.    It  is  possible,  of  course,  to  characterize  the 
turned-over  edge  of  the  defendant's  reflector  as  a 
flange,  and  to  find  that  in  a  slight  degree  it  performs 
the  function  for  which  the  annular  member  or  flange 
illustrated  in  the  Brown  patent  was  designed,  but 
such  an  effect  is  merely  incidental.     Its  primary  pur- 
pose is  to  give  to  the  reflector  strength  and  a  finished 
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appearance.  It  is  to  be  observed  that  the  reflecting- 
member  of  the  plaintiff's  heater  also  has  a  turned- 
over  edge,  so  that  if  we  eliminate  the  annular  flange 
we  still  have  a  reflector  very  closely  corresponding  to 
the  reflecting  member  of  the  defendant's  heater,  in- 
cluding the  turned-over  edge,  and  hence  the  novelty 
or  patented  feature  in  the  Brown  device,  namely,  the 
broad  [19]  flange,  to  which  the  claims  doubtless 
relate,  is  not  found  in  the  defendant's  heater  at  all. 
The  correctness  of  this  view  may  be  readily  demon- 
strated by  removing  the  reflector  in  the  plaintiff's 
heater  from  its  casing  and  thus  separating  it  from 
the  protective  flange. 

The  defendant's  heater  has  no  casing  by  means  of 
which  in  the  plaintiff's  device  the  back  of  the  reflec- 
tor is  protected,  and  therefore  there  can  be  no  con- 
tention of  infringement  in  that  respect. 

There  is  no  novelty  in  the  plaintiff's  wire  guard 
or  cage,  unless  it  be  in  the  hinging  device,  and  the  de- 
fendant's  guard  is  not  hinged. 

If  valid  at  all,  the  fourth  claim  must  be  narrowly 
construed,  for  the  necessity  of  insulation  and  gen- 
erally the  means  by  which  it  is  accomplished  are  mat- 
ters of  familiar  knowledge,  and  such  novelty,  if  any, 
as  the  claim  discloses  must  be  found  in  the  minute 
details  of  construction;  but  in  such  details  the  de- 
fendant's insulating  and  connecting  devices  are  sub- 
stantially different. 

If,  then,  the  plaintiff  can  succeed  only  upon  the 
theory  that  the  invention  is  generic,  is  such  a  theory 
tenable?  Admittedly  the  language  employed  in  the 
patent  application  does  not  aptly  express  a  claim  of 


24    Majestic  Electric  Development  Company  vs. 
that  character.     Nowhere  does  the  applicant  suggest 
the  view  that  he  has  discovered  the  principle  of  a 
^'beam  heater,"  or  any  broad,  fundamental  idea  in 
relation  thereto.     Upon  the  other  hand,  there  is  an 
implied  recognition  of  the  fact  that  the  principle  has 
already  found  expression  in  the  art.     One  of  the 
main  purposes  of  the  invention,  the  application  de- 
clares, is  to  provide,  not  a  beam  heater  or  a  beam  of 
radiant  energy,  but  the  means  for  enclosing  and  pro- 
tecting the  highly  heated  members  of  such  a  heater. 
And  when  we  consider  the  prior  art,  with  which 
Brown  was   doubtless   familiar,     [20]     the   reason 
for  limiting  his  claims  to  minor  improvements,  and 
particularly  to  protective  devices,  becomes  apparent. 
He  was  at  the  head  of  the  plaintiff  company,  which 
at  the  time  was  actively  engaged  in  manufacturing 
and  marketing  beam  heaters,  under  the  Shoenberg 
patent,  of  which  it  was  the  assignee.     (United  States 
No.  1,109,551,  issued  September  1,  1914.)     And  it  is 
difficult  to  resist  the  conclusion  that,  when  the  plain- 
tiff's heater  No.  7,  illustrated  in  the  patent  in  suit, 
was  first  put  on  the  market  in  1916,  the  plaintiff  un- 
derstood and  assumed  that  it  was  protected  by  the 
Shoenberg  patent.     That  in  so  far  as  concerns  the 
general  principle  or  generic  idea  this  patent  antici- 
pates the  one  in  suit  is  scarcely  open  to  question. 
The  invention  is  described  as  relating  to   electric 
heaters   or   radiators   in  which,  as  here,  "the  heat 
waves  generated  by  resistance  coil  are  directed  by  a 
polished  metal  reflector."     Even  in  certain  details 
now  emphasized  by  the  plaintiff  there  is  substantial 
identity,  for  Shoenberg  also  provided  both  a  wire 
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guard  for  the  front  and  a  protective  casing  for  the 
back  of  the  reflector.     Distinction   is   sought   to   be 
made  because  the  reflector  illustrated  in  the  Shoen- 
berg  patent  differs  in  contour  from  the  one  illustrated 
in  the  Brown  patent,  but  admittedly  this  difference 
is  not  of  the  essence.     The  latter  also  differs  from 
the  one  used  by  the  defendant,  in  that  the  one  is  hem- 
ispherical and  the  other  parabolic.     It  is  not  a  ques- 
tion  of   the   specific   form   illustrated,   but   of   the 
principle  involved  and  the  scope  of  the  claims  of  the 
patent,  and  it  would  hardly  be  contended  that  one 
manufacturing  a  device  in  all  other  respects  like  that 
illustrated  in  the  Shoenberg  patent  could  escape  a 
charge  of  infringement  by  showing  that  he  used  a 
purely    parabolic    reflector.     That  patent  is  broad 
enough  to  embrace  either  a  parabolic  or  hemispher- 
ical reflector.     It  refers  to  the  reflector  merely  as  a 
"reflector,"  without  specifying  the  form,  or  as  being 
"dome-like,"  or  "hemispherical,"  or  as  having  an 
"inner   concave   surface."     But   it    discloses     [21] 
the  purpose  and  principle  or  generic  idea  quite  as 
clearly  as  does  the  patent  in  suit,  and  if  it  does  not 
fully  anticipate  the  latter,  it  is  only  because  of  the 
wide  annular  flange  in  the  later  device  and  possibly 
certain  details  in  the  matter  of  insulating  the  con- 
ducting wire  and  connecting  it  with  the  resistance  coil. 
One  has  only  to  glance  at  the  photograph  (Defend- 
ant's Exhibit  "E")  of  plaintiff's  exhibit  at  the  Pan- 
ama Exposition  to  see  how  fully  the  general  prin- 
ciple of  such  a  heater  had  already  in  1914  found 
expression  in  the  art.     It  is  true  that  the  types  of  re- 
flector illustrated  in  the  Shoenberg  patent  and  em- 
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ployed  by  the  plaintiff  prior  to  tlie  patent  in  suit 
created  a  less  perfect  beam,  but  the  difference  is  in 
degree  only.     In  this  respect  the  defendant's  heater 
is  an  advance  upon  the  one  put  out  by  the  plaintiff 
under  the  patent  in  suit.     But  aside  from  the  Shoen- 
berg  patent,  the  principle  is  clearly  disclosed  in  the 
earlier  patents  and  in  the  prior  art.     In  English 
patent  No.  12,320,  Kempton  claimed  that  by  the  use 
of  a  reflector  of  "parabolic  or  conical  shape,"  located 
in  a  fireplace  or  ^in  open  space,  for  the  purpose  of 
throwing  the  heat  into  the  room,  gas  could  be  used 
for  heating  purposes  as  cheaply  as  coal.     He  shows 
a  gas  jet  in  the  same  relation  to  the  reflector  as  here 
the  resistance  coil.     The  principle  is  suggested  in 
the  Morse  patent  (United  States  No.  881,017,  March 
3,  1908),  illustrating  a  device  for  applying  heat  to  a 
portion  of  the  body,  to  be  used  in  the  practice  of 
therapeutics.     In  the  English  patent  for  the  "Sim- 
plex," (No.  19,971,  September  4,  1914),  there  is  a 
very'  complete  disclosure.     True  here  again  the  re- 
flector illustrated  has  the  configuration  of  a  cone,  but 
the  inventor's  preference  for  this  form  seems  to  rest 
upon    considerations    of    economy    of    construction. 
He  adds  that  it  may  be  "parabolic  or  the  like  con- 
tour."    The  heating  element  both  in  form  and  m  its 
relation  to  the  reflector  closely  resembles  that     [22] 
of  the  defendant's  device,  and  the  front  of  the  re- 
flector is  fitted  with  a  wire  guard.     The  object  of  the 
invention  we  are  informed  "is  to  provide  an  appa- 
ratus of  convenient  form  in  which  the  radiant  heat 
issues  in  the  form  of  a  condensed  beam  of  rays,  di- 
vergent, approximately  parallel,  or  convergent,  as 
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the  case  may  be,  and  adapted  to  be  pointed  in  any  de- 
sired    direction,     horizontally     or    vertically."     It 
would  be  difficult  to  state  the  principle  more  clearly 
or  comprehensively.     This  device  was  manufactured 
and  generally  advertised  before  the  Brown  applica- 
tion was  filed.     Material  also  are  the  Warner  patent 
of  December  8,  1914  (United  States,  No.  1,120,003), 
and  the   Geiger  patent  of  August  8,  1916  (United 
States,   No.   1,194,168),   and   the   Taylor   patent   of 
November  16,  1916   (English,  No.   102,070).     Note- 
worthy also  are  the  "Ferranti  Fires,"  devices  in  the 
market  and   more   or  less   generally   advertised   as 
early  at  least  as  1911,  as  appears  from  the  trade  liter- 
ature offered  in  evidence. 

THE  DESIGN  PATENTS. 
One  of  these  patents  covers  a  casing  of  the  precise 
form  illustrated  in  the  mechanical  patent  just  con- 
sidered, and  the  other  a  casing  similar  in  form,  ex- 
clusive of  the  wide  annular  flange.  There  could  be, 
and  of  course  is,  no  claim  for  size,  color,  or  material, 
nor,  as  I  understand,  does  the  patent  extend  to  the 
supporting  standard  or  pedestal,  which  is  of  the  com- 
mon telephone  type.  The  patented  designs,  there- 
fore, relate  to  the  reflector  and  the  protective  devices, 
viewed,  of  course,  in  connection  with  the  attendant 
heater  element. 

The  first  design,  the  one  with  the  wide  annular 
flange  (No.  51,043),  is  not  thought  to  be  infringed 
by  the  defendant's  devices.  There  are  neither 
reproductions  nor  colorable  imitations.  True,  there 
are  points  of  resemblance ;  so  there  are  also  points 
of  resemblance  between  these  devices  and  the  com- 
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mon  telephone  and  electric  fan.     In  all  reflectors, 
whether  for  headlights  or     [23]     heaters,  there  are 
similarities  of  appearance.     So  common  is  a  concavo- 
convex  reflector  that  the  word  reflector  alone  imme- 
diately   suggests    such    a    device.     But    taking   the 
heaters  here  as  a  whole  and  excluding  from  consider- 
ation slight  differences  of  detail,  there  are  two  im- 
portant differentiating  features:  Whatever  may  be 
said  in  support  of  the  view  that  the  turned-over  edges 
of    the    defendant's    reflectors    are    the    functional 
equivalents  of  the  broad  annular  flange  in  the  plain- 
tiff's heater,  clearly  in  so  far  as  affects  appearance 
they  are  wholly  dissimilar,  and  the  broad  flange  is  a 
conspicuous  differentiating  feature  of  the  plaintiff's 
design.     So  of  the  heater  element.     As  shown  by  the 
testimony  of  one  of  the  plaintiff's  witnesses,  who  first 
observed  the  Westinghouse  heater  upon  passing  a 
show-window  where  it  was  displayed,  this  is  an  out- 
standing feature  in  the  appearance  of  the  device,— 
the  attention  is  arrested  by  it;  and  the  incident  so 
testified  to  is  in  accord  with  my  own  experience  dur- 
ing the  course  of  the  trial.     When  it  was  necessary 
quickly  to  identify  the  plaintiff's  device,  grouped  as 
it  frequently  was  with  many  others  in  the  courtroom, 
my  eyes  involuntarily  sought  the  element  as  the  most 
conspicuous  distinguishing  mark.     If,  therefore,  we 
consider   the   entire   assemblage— the   reflector,   the 
protective  members,  and  the  element— as  the  design, 
there  is  substantial  dissimilarity  in  appearance. 

But  in  the  second  place,  in  so  far  as  they  are  alike, 
the  plaintiff's  casings,  as  well  as  those  of  the  defend- 
ants, are  entirely  devoid  of  purely  ornamental  fea- 
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tures,   either  of  form   or  drapery;   they  are   nude 
utilities.     That,  of  course,  is  not  to  say  that  they  are 
without  comeliness.     By  reason  of  their  simplicity 
and  symmetry  and  the  ''glow,"  they  may  be  pleasing 
to  the  eye ;  but  the  point  is  that  they  are  bare  mechan- 
isms, no  parts  or  lines  of  which  can  be  dispensed  with 
or   substantially   altered     [24]     without   impairing 
their  utility,  and  one  cannot,  under  cover  of  a  design 
patent,  debar  others  from  employing  the  mechanical 
means  necessary  to  give  effect  to  a  known  and  use- 
ful mechanical  principle,  however  pleasing  to  the  eye 
such  requisite  mechanism  may  be. 

In  the  third  place,  unless  limited  to  the  precise 
form  illustrated  in  the  drawing,  the  plaintiff's  de- 
sign is  anticipated  in  prior  patents,  to  some  of  which 
reference  has  already  been  made,  and,  in  view  of  the 
prior  art,  is  without  invention.     Indeed  it  is  difficult 
to  perceive  upon  what  basis  a  claim  of  patentable 
novelty  for  No.  51,253,  the  design  without  the  an- 
nular flange,  can  be  predicated.     The  casing  shown 
is  simply  a  reflector  of  the  most  familiar  type,  old  in 
the  art,  and  without  novelty  either  in  configuration 
or  feature.     True,  upon  placing  the  device  of  this 
design  as  actually  manufactured  side  by  side  with  the 
heater  actually  manufactured  by  the  plaintiff  under 
the  Shoenberg  patent,  we  have  a  substantial  contrast 
in  appearance,  but  the  contrast  is  of  material,  color, 
and  size,  and  not  of  form.     Make  both  of  the  same 
size  and  finish  them  both  in  nickel  or  copper,  and  we 
have  similarity  instead  of  contrast.     Who,  without 
having  the  specific  object  in  mind,  would,  after  ob- 
serving with  reasonable  care  the  drawing  of  patent 
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51,253,  and  thereupon  being  handed  a  photograph  of 
the  plaintiff's  exposition  exhibit,  say  with  confidence 
that  the  device  covered  by  the  drawing  is  not  shown 
in  the  photograph?     The  point  is  that  in  the  absence 
of  contrasting  color  or  size  there  is  a  striking  simi- 
larity in  general  appearance.     Moreover,  the  design 
is  almost  identical  with  that  shown  in  Figure  1  of 
the    Taylor   patent    above    referred    to.     (English, 
102,070.)     Substantial  identity  is  expressly  conceded 
by  counsel  for  the  plaintiff,  who,  however,  contests 
the  priority  of  the  Taylor  patent.     It  is  true  that 
while  this  patent  was  applied  for  on  January  11, 
1916,  it  was  not  finally  issued  until  November  15, 
1916.     It  is  further  true  that  Brown's  "invention," 
as  disclosed     [25]     in  his  mechanical  patent  and  his 
design  patent  51,043  (covering  the  annular  flange) 
was  made  as  early  as  April,  1916,  although  the  pat- 
ents were  not  applied  for  until  the  following  year. 
But  if  there  is  any  evidence  that  the  design  invention 
of  patent  51,253  antedates  the  application,  which  was 
filed  July  10,  1917,  it  has  escaped  my  attention.     It 
is  not  without  significance  that  in  the  application  for 
the  Taylor  patent,  made  before  any  of  the  Brown 
"inventions,"  the   applicant  carefully  limited  her 
claim  with  the  explanation  that  she  was  "aware  that 
it  is  not  broadly  new  to  construct  an  electric  radiator 
with  a  resistance  wire  wound  spirally  upon  a  tubular 
member  made  of  refractory  material,  such  resistance 
element  bemg  mounted  in  front  of  a  reflector,  with  a 
protecting  guard  in  front  of  the  element."     In  its 
more  conspicuous  features  the  plaintiff's  design  also 
closely  resembles  the  Warner  device,  the  parabolic 
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' '  Simplex, ' '  and  the  ' '  Ferranti  Fires. "  If  it  be  said 
that  the  element  in  the  Warner  heater  distinguishes 
its  general  appearance,  the  answer  is  that,  as  already 
noted,  such  distinction  also  exists  between  the  plain- 
tiff's designs  and  the  alleged  infringing  devices. 

As  bearing  upon  the  question  of  invention  in  either 
the  mechanical  or  the  design  patents,  or  both,  plain- 
tiff puts  great  stress  upon  the  fact  that  following  the 
placing  on  the  market  of  its  No.  7  heater  (the  device 
with  the  broad  annular  flange),  there  was  an  in- 
creased demand  and  it  soon  went  into  general  use, 
but  while  the  fact  is   to  be  recognized  as  having 
weight,  I  have  not  deemed  it  sufficient,  under  all  of 
the   circumstances,  to  overcome  the   considerations 
hereinbefore  stated.     From  the  record  it  is  manifest 
that  in  the  period  of  four  or  five  years  immediately 
preceding  the  Brown  patents  there  had  come  to  be  an 
unusual  and  widespread  interest  in  the  matter  of 
electric  heating.     The  invention  of  nichrome  wire 
solved  the  problem   of  a  dependable   and   efficient 
element,  but  the  right  to  its  use  was  involved  in  liti- 
gation, which     [26]     was  not  finally  concluded  until 
about  the  time  of  the  Brown  patents.     With  this 
question  out  of  the  way,  heaters  began  to  be  put  on 
the  market  in  increasing  numbers,  and  doubtless  by 
means  of  advertising  and  the  arts  of  salesmanship, 
the  desire  for  such  heaters  was  greatly  stimulated. 
In  this  work  the  plaintiff  was  active,  but  undoubtedly 
it  was  to  some  extent  also  the  beneficiary  of  the  ac- 
tivities of  its  competitors.     It  may  be  conceded  that 
its  No.  7  heater  was  in  some  degree  more  efficient 
than  its  earlier  devices,  and  was  more  attractive  in 
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appearance,  but,  as  already  pointed  out,  its  attractive- 
ness was  due  not  so  much  to  slight  changes  in  form 
as  to  increase  in  size  and  more  particularly  a  sub- 
stitution of  the  warm  copper  bowl  with  suitable  trim 
in  the  place  of  the  nickel  type  of  heater.    Further- 
more, in  the  changes  of  social  and  housing  condi- 
tions' and  in  the  rapidly  growing  tendency  to  use 
electrical  energy  for  divers  purposes  in  the  home, 
may  doubtless  be  found  contributing  causes  for  the 
increased  demand.     But  whatever  may  be  the  full  ex- 
planation, such  popularity  as  heater  No.  7  may  have 
had  and  may  now  have  cannot  reasonably  be  attrib- 
uted merely  to  the  slight  change  in  the  contour  of  the 
reflector  or  the  addition  of  the  broad  annular  flange, 
or  to  both  of  these  changes. 

It  is  urged  that  in  a  measure  the  present  design 
suits  are  ruled  by  the  judgments  recently  procured 
by  the  plaintiff  in  this  court  against  other  parties,  in 
actions  at  law  for  infringement  of  the  same  patents. 
The  causes  were  tried  with  a  jury,  resulting  in  nomi- 
nal verdicts  for  the  plaintiff,  and  while  they  were 
pending  upon  writ  of  error  in  the  Circuit  Court  of 
Appeals   the  parties  made   some   adjustment,   the 
nature  of  which  is  not  disclosed,  and  accordingly,  by 
agreement,   the  writs  were  dismissed.     Just  what 
effect  should  be  given  to  the  judgments  under  such 
circumstances  is  not  entirely  clear.     It  is,  of  course, 
not  contended  that  they  constitute  a  judicial  estop- 
pel.    The  judge  who  presided  at  the  trial,  it  is  true, 
must  have  entertained  the  view  that  the  evidence 
was  sufficient  to  go  to  the  jury,  but  there  is  nothmg 
in  the  records  to  indicate     [27]     what  his  conclusion 
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would  have  been  had  he  been  called  upon  independ- 
ently to  decide  the  entire  issue.  I  find  no  difficulty 
in  accepting  his  views  of  the  law  as  set  forth  in  his 
charge;  but  while  it  is  to  be  conceded  that  uniformity 
of  decision  in  the  same  tribunal  is  highly  desirable, 
and  to  that  end,  in  the  case  of  a  doubtful  issue,  one 
judicial  agency  may  with  propriety  defer  to  a  preced- 
ent established  by  another  of  the  same  dignity,  I  am 
unable  to  say  that  here  I  entertain  such  doubt  as 
would  warrant  me  in  subordinating  my  own  judg- 
ment to  that  of  the  jury  in  the  other  cases,  even  if  it 
be  assumed  that  the  evidence  is  substantially  the 
same. 

There  being  no  controversy  touching  such  general 
principles  of  patent  law  as  are  involved,  I  have 
thought  it  unnecessary  to  add  to  the  length  of  the 
opinion  by  stating  them.  Nor  would  it  serve  any 
useful  purpose  to  review  the  cited  cases.  Altogether 
they  are  of  course,  helpful,  but  no  single  one  can  be 
regarded  as  a  controlling  or  even  highly  persuasive 
precedent  upon  the  real  issue,  which  is  compara- 
tively narrow,  and  more  largely  one  of  fact  than  of 
law. 

For  the  reason  stated,  the  bills  must  be  dismissed, 
and  such  will  be  the  decree  in  each  case,  with  costs. 

[Endorsed] :     Filed  Oct.  4,  1920.     Walter  B.  Mal- 
ing.  Clerk.     [28] 


(Title  of  Court  and  Cause.) 

Decree. 

This  cause  came  on  to  be  heard  before  the  Honor- 
able FRANK  S.  DIETRICH,  United  States  District 
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Judge,  at  the  July  1920  Term  of  court,  on  the  i5th 
day  "of  August,  1920,  and  thereupon  was  thereafter 
tried  from  day  to  day  until  and  including  the  second 
day  of  September,  1920,  upon  the  introduction  of 
evidence  oral  and  documentary,  by  each  party  hereto, 
and  upon  the  argument  of  counsel;  and  thereupon 
after  consideration  thereof  it  was,  on  the  4th  day  of 
September,  1920,  ORDERED  that  the  bill  of  com- 
plaint be  dismissed  with  costs  to  defendant,  and  that 
a  decree  be  signed,  filed  and  entered  accordingly. 

NOW,  THEREFORE,  it  is  hereby  ADJUDGED 
AND  DECREED  that  said  bill  of  complaint  be  and 
the  same  is  hereby  dismissed,  with  costs  to  de- 
fendant to  be  taxed. 

Dated:     Nov.  1,  1920. 

R.  S.  BEAN, 

United  States  District  Judge. 
[Endorsed] :    Filed  and  entered  November  1, 1920. 
Walter  B.  Mating,  Clerk.     [29] 


In  the  United  States  District  Court  for  the  Northern 
District  of  California,  Second  Division. 

No.  493. 
MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 


Plaintiff, 


vs. 


WESTINGHOUSE    ELECTRIC    &    MANUFAC- 
TURING COMPANY, 

Defendant. 
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Stipulation  in  Re  Statement  of  Evidence  on  Appeal. 
IT  IS  STIPULATED  AND  AGREED  by  and 
between  the  parties  to  the  above-entitled  suit,  that 
the  annexed  statement  of  evidence  on  appeal  is  true, 
complete  and  properly  prepared,  and  that,  under 
Federal  Equity  Rule  75,  the  same  may  be  approved 
by  the  Honorable  MAURICE  T.  DOOLING,  Judge 
of  and  holding  Court  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California. 
Dated:     December  16th,  1920. 

JOHN  H.  MILLER, 

Attorney  for  Plaintiff. 
WESLEY  G.  CARR, 
DAVID  L.  LEVY, 
WALTER  SHELTON, 
Attorneys  for  Defendant. 
IT  IS  ORDERED  that  the  annexed  statement  of 
evidence  in  the  above-entitled  suit  be  and  the  same 
is  hereby  approved. 

M.  T.  DOOLING, 

Judge  of  the  United  States  District  Court  for  the 

Northern  District  of  California. 
Dated:     December  17,  1920.     [30] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 
No.  493. 
MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

WESTINGHOUSE    ELECTRIC     &    MFO.     CO., 

Defendant. 

Statement  of  the  Evidence  Under  Equity  Rule  75  for 
the  Purposes  of  Appeal 

This  case  came  on  for  trial  on  August  26th,  1920, 
in  the  above-entitled  court  at  the  City  and  County  of 
San  Francisco,  State  of  California,  before  Honor- 
able FRANK  S.  DIETRICH,  United  States  Judge 
for  the  District  of  Idaho,  John  H.  Miller,  Esq.,  ap- 
pearing as  attorney  for  plaintiff,  and  Wesley  0.  Carr, 
Esq.,  and  David  L.  Levy,  Esq.,  as  attorneys  for  de- 

fendant. 

John  H  Miller  made  the  opening  statement  on 
behalf  of  plaintiff,  and  Wesley  G.  Carr  made  the 
statement  on  behalf  of  the  defendant,  and  thereupon 
the  following  proceedings  were  had. 

Plaintiff  offered  in  evidence  original  United  States 
Patent.  No.  1,245,084,  dated  October  30>,  1917,  issued 
to  Majestic  Electric  Development  Company  as  the 
assignee  of  Edmund  N.  Brown  upon  an  application 
filed  July  10,  1917,  and  the  same  was  marked 
''Plaintiff's  Exhibit  L" 
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Plaintiff  also  offered  in  evidence  an  electric  heating 
device  as  illustrative  of  the  patent  in  suit,  and  the 
same  consisted  of  the  Brown  No.  7  heater,  which  had 
been  offered  in  the  previous  case,  No.  492,  between 
the  same  parties,  and  the  same  was  marked  "Plain- 
tiff's Exhibit  No.  2."     [31] 

Plaintiff  also  offered  in  evidence  an  electric  heat- 
ing device  which  had  been  produced  and  put  in  evi- 
dence in  the  prior  case.  No.  492,  between  the  same 
parties,  and  the  same  was  marked  "Plaintiff's  Ex- 
hibit No.  3." 

Plaintiff  also  offered  in  evidence  an  electric  heat- 
ing device  which  had  been  produced  and  put  in  evi- 
dence in  the  prior  case.  No.  492,  between  the  same 
parties,  and  the  same  was  marked  "Plaintiff's  Ex- 
hibit 4." 

Plaintiff  also  offered  in  evidence  an  electric  heat- 
ing device  which  had  been  produced  and  put  in  evi- 
dence in  the  prior  case.  No.  492,  between  the  same 
parties,  and  the  same  was  marked  "Plaintiff's  Ex- 
hibit 5,"  said  devise  being  there  described  as  a  West- 
inghouse  heater. 

It  was  stipulated  that  the  following  testimony  of 
the  witness  Edmund  N.  Brown,  Milton  H.  Shoen- 
berg  and  J.  R.  Hiller  which  had  been  taken  in  the 
prior  case.  No.  492,  between  the  same  parties,  should 
be  received  in  evidence  herein  with  the  same  force 
and  effect  as  if  originally  taken  herein. 

Testimony  of  Edmund  N.  Brown,  for  Plaintiff. 

I  am  43  years  of  age  and  I  reside  at  San  Fran- 
cisco; I  am  the  president  of  the  Majestic  Electric 
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Development  Company,  plaintiff  in  tMs  suit.     Its 
place   of   business   is   at   656   Howard   Street,    San 
Francisco,  California,  and  consists  in  manufactur- 
ing Majestic  Electric  Heaters  and  Majestic  appli- 
ances.    I  am  the  Edmund  N.  Brown  referred  to  m 
the  patent  in  suit,  and  I  herewith  produce  one  of 
the  samples  of  the  device  referred  to  in  that  patent 
and  marketed  by  the  plaintiff.     The  tag  attached  to 
said  device  shows  that  it  was  offered  in  evidence  by 
the  plaintiff  in  a  prior   suit  in  this   court  of  the 
Majestic  Electric  Development  Company  vs.  Hola- 
bird  Electrical  Company,  No.  16,100,  where  it  was 
marked   "Plaintiff's    Exhibit    No.   2."     Thereupon 
the  said  device  was  offered  and  received  in  evidence 
and    marked     [32]     "Plaintiff's     Exhibit    No.     ., 
Brown  Patented  Device,"  which  said  device  is  here- 
by referred  to  and  by  such  reference  made  a  part 

hereof.  ,  .   ,.ff 

(The  witness  continues:)  My  company,  plamtitt, 
has  placed  these  devices  upon  the  market  m  a  com- 
mercial way.    The  trade  name  I  gave  to  tt^s  article 
which  has  been  put  in  evidence  as  "Plamtiffl  s  Ex- 
hibit No   2"  is  "No.  7,"  and  that  is  the  name  by 
which  we  sell  it  and  by  which  it  is  generally  known. 
The  first  commercial  sale  of  that  device  was  made 
hy  us  in  October,  1916,  to  Holbrook,  Merrill  &  Stet- 
son  in  Los  Angeles,  California,  and  almost  simul- 
taneously to  Harper  &  Reynolds  of  Los  Angeles 
We  sold  500  of  the  devices  to  each  of  said  firms;  the 
devices  so  sold  were  the  same  as  the  model  here 
"Plaintifi's   Exhibit   No.    2."    The   Boesch   Lamp 
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Company  of  San  Francisco  manufactured  the  vari- 
ous parts  of  these  devices  for  us  with  the  exception 
of  the  electrical  parts.    We  made  the  electrical  parts 
and  assembled  the  devices.     Prior  to  this  sale  and 
shipment  in  October,  1916,  I  had  made  up  a  sample 
of  the  device  in  the  early  part  of  1916,  and  I  have 
an  invoice  under  date  of  April  4,  1916,  showing  the 
same.     The  device  so  made  at  that  time  was  iden- 
tical with  exhibit  No.  2  except  that  it  had  a  blue 
finish  instead  of  a  red  finish,  that  is  to  say,  the  back 
of  the  heater,  the  base  and  the  stem  were  colored 
blue,  whereas  those  portions  of  exhibit  2  are  colored 
red.     With  that  exception  the  device  made  up   by 
me  in  April,  1916,  was  identical  with  exhibit  2.     I 
went   East  in  April,   1916,   first   going  to   Canada, 
afterwards  to  New  York  and  Philadelphia.     I  took 
the  heater  which  I  made  in  April,  1916,  with  me  and 
showed  it  to  people  to  figure  on  its  cost  of  manufac- 
ture.    I  went  to  several  people  with  that  idea  and 
got  prices  from  them  as  to  what  they  would  charge 
to  manufacture  the  device.     The  headquarters  were 
in  New  York,  and  we  opened  a  plant  in  Philadel- 
phia that  year.     I  was  east  on  that  trip  about  four 
months.     I  first  went  to  Canada  and  showed  the  de- 
vice  up   there,   then    I    went   back   to     [33]     New 
York   and   showed   the   machine   where   I   solicited 
bids  for  the  cost  of  manufacture.     I  then  went  to 
Philadelphia  for  the  purpose  of  opening  up  a  plant 
there  and  subsequently  made  arrangements  to  open 
up  said  plant,  and  did  open  up  the  same  and  it  has 
been  operating  to  this  day.    We  manufactured  these 
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heaters  there  and  sold  them  all  over  the  Eastern 
territory  and  foreign  countries.  I  returned  to  San 
Francisco   in   August,    1916,   and   immediately    ar- 
ranged with  the  Boesch  Lamp  Company  for  dies  to 
be  made  so  that  we  could  manufacture  these  heatei^ 
in  quantities;  the  Boesch  Company  has  continued 
to  make  them  ever  since  for  us,  and  they  make  them 
for  us  now     The  devices  which  we  sent  to  Los  An- 
geles in  October,  1916,  gave  general  satisfaction  so 
far  as  I  could  see,  and  after  that  we  made  and  sold 
them  during  the  remainder  of  the  year.    Our  first 
order  to  the  Boesch  Lamp  Company  was  for  o,0W 
and  we  made  2,000  in  addition  thereto.    During  the 
remainder  of  the  year  1916  we  made  and  sold  some 
7  000  or  8,000  of  the  devices  covering  the  entire  ter- 
ritory of  the  United  States  and  foreign  countries. 
We  continued  to  manufacture  them  m  1917,  191«, 
1919  and  1920.  and  have  been  manufacturing  them 
ever    since.    During    that    period    I    *<«ld    say 
roughly  speaking,  we  have  sold  in  the  neighborhood 
of  350,000  or  400,000;  that  is   an  approximation. 
We  also  manufactured  some  at  Philadelphia.    We 
also  had  an  office  in  Kansas  City.    Plaiiitiif  is  now 
manufacturing  them  hoth  at  Philadelphia  and  Sa 
Francisco.     After  the  sale  of  the  first  thousand  m 
October,  1916,  the  demand  increased  very  much,  and 
the  business  is  now  a  large  one  extending  general  y 
over  the  world,  you  might  say.    We  send  them  mo 
practically   every   foreign   country,    China,   Japan, 
New  Zealand,  Australia,  Spain,  France,  Great  Brit- 
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ain,    Italy,    Denmark    and    South    American    coun- 
tries—practically all  countries. 

I  am  familiar  with  the  former  suits  which  were 
brought  in  this  court  by  the  Majestic  Electric  De- 
velopment Company  against  the  Holabird  Electrical 
Company  and  Hale  Brothers,  Inc.,  with  reference 
to   infringement   of  this   patent,   and   am   familiar 
[34]     with  the  devices  which  were  used  in  that  case 
and  testified  to  as  being  and  decided  as  being  in- 
fringements of  the  patent  in  suit,  and  can  pick  out 
the   same   from   the   exhibits   now   present.     (Here 
the  witness  picks  out  from  the  exhibits  before  him 
and  used  in  the  said  identified  cases  two  exhibits  and 
the  same  were  thereupon  offered  in  evidence  and 
marked  respectively  "Plaintiff's  Exhibit  No.  3"  and 
"Plaintiff's  Exhibit  No.  4.") 

I  am  familiar  with  the  device  put  on  the  market 
by  the  Westinghouse  Electric  &  Manufacturing 
Company,  defendant  herein.  I  think  it  was  in  1918 
that  I  saw  the  first  one.  I  have  one  of  those  devices 
here  which  was  put  in  evidence  in  the  prior  litiga- 
tion and  marked  "Plaintiff's  Exhibit  No.  17,  West- 
inghouse," and  I  here  produce  it.  (Such  exhibit 
was  then  offered  and  received  in  evidence  and 
marked  "Plaintiff's  Exhibit  No.  5,  Westinghouse 
Device.") 

I  have  seen  the  Westinghouse  device  on  sale  in 
various  stores  in  different  parts  of  the  country. 

(The  witness  continued:)  When  we  commenced 
to  sell  our  No.  7  heaters,  the  price  was  $7.50,  and  the 
present  price  is  $11.     After  the  issuance  of  the  pat- 
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ent  in  suit  we  marked  our  No.  7  heaters  with  the 

date  and  number  of  the  patent. 

Cross-examination  of  the  Witness  BROWN. 
On  cross-examination,  the  witness  Brown  testified 
as  follows:  The  price  of  our  No.  7  heater  is  deter- 
mined by  two  factors;  one  is  the  license  agreement 
with  the  Hoskins  Company  the  patentees  of  the  re- 
sistance wire  which  we  use,  who  placed  a  mmunum 
charge  on  heaters  of  this  type,  and  the  second  is  the 
cost  of  manufacture.     Our  company  has  a  license 
from  the  Hoskins  Company  under  the  Marsh  patent 
for  the  alloy  wire.     We  do  not  use  nichrome;  we 
use  what  is  manufactured  by  Hoskins  and  called 
chromel  A.     Nickel   chrome   alloy  would  be  more 
correct      [35]     We     have    been     operating     under 
license  from  that  company  for  the  Marsh  patent  I 
think  since  the  fall  of  1916.     It  was  on  my  eastern 
trip  in  1916  that  we  were  granted  a  license. 

Our  recent  No.  7  heaters  are  provided  with  a 
name  plate  bearing  the  date  "Patented  September 
1  1914  "  That  refers  to  patent  No.  l,iuy,ooi 
granted'to  Majestic  Electric  Development  Company 
on  an  application  filed  by  Milton  H.  Shoenberg 
bearing  this  date,  September  1,  1914. 
Redirect  Examination  of  Witness  E.  N.  BROWN. 
On  redirect  examination  said  witness  testified  as 

follows:  '      ,  -j^^ 

Regarding  the  license  under  what  has  been  de- 
nominated as  the  Marsh  patent,  that  refers  to  this 
resistance  wire  which  is  wrapped  around  this  coil 
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which  we  purchased  from  the  Hoskins  Manufactur- 
ing Company,  which  company  controlled  a  patent 
for  alloyed  wire.  It  is  just  the  wire  itself  that  is 
covered  by  the  patent  and  not  the  device  itself.  It 
is  the  alloy  from  which  they  make  this  particular 
kind  of  wire  that  is  acted  upon  by  electricity  in  the 
most  advantageous  way,  whereas  a  different  kind  of 
wire,  it  seems,  would  not  answer  the  purpose.  The 
patent  covers  the  alloy.  The  same  resistance  wire 
is  used  on  toasters  and  in  irons,  and  other  electrical 
devices. 

Testimony  of  Milton  H.  Shoenberg,  for  Plaintiff. 

MILTON  H.  SHOENBERG,  being  duly  called  as 
a  witness  on  behalf  of  plaintiff,  testified  as  follows : 

I  reside  in  San  Francisco  and  am  45  years  of  age. 
I  am  associated  with  the  Majestic  Electric  Develop- 
ment Company  whose  place  of  business  is  656 
Howard  Street,  San  Francisco.  I  am  familiar  with 
plaintiff's  heater  No.  7  represented  by  ''Plaintiff's 
Exhibit  No.  2."  The  plaintiff  has  put  that  device 
on  the  market.  They  began  some  time  in  1916.  I 
became  actively  associated  with  the  company  in 
1917.  I  remember  Mr.  Brown  going  East  in  1916. 
Before  he  went  East  I  saw  the  heater  which  he 
[36]  had  and  which  he  took  east  with  him,  as  testi- 
fied to  by  him.  After  I  became  associated  with  the 
company  in  1917,  they  continued  the  sale  of  the  No. 
7  heaters.  I  could  not  say  as  to  the  number  of 
heaters  sold,  because  I  am  not  in  the  sales  depart- 
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ment.    I  am  the  superintendent,  but  I  do  know  that 
there  have  been  extensive  sales  for  these  No.  7  heat- 
ers extending  over  the  entire  world. 

Testimony  of  J.  R-  Hiller,  for  Plaintiff. 
J    R    HILLER,  being  called  as  a  witness  and 
duly  sworn,  testified  on  behalf  of  plaintiff  as  fol- 

Thave  resided  at  San  Francisco,  California,  about 
22  years,   and  am   manager   of  the  Boesch  Lamp 
Company,  a  corporation  located  at  San  Francisco. 
I  am  familiar  with  the  Brown  heater,  known  as  No. 
7    and  we  have  manufactured  a  portion  of  these 
heaters  for  the  Majestic  Electric  Development  Com- 
pany and  for  Mr.  Brown.    We  have  manufactured 
a  great  many  for  them,  I   should  judge  between 
100  000  and  200,000.    The  first  one  we  made  was  m 
April    1916.    I  have  with  me  the  invoice  showing 
the  d;te  of  April  4,  1916,  and  I  can  verify  that  date 
from  our  books.     That  heater  did  not  differ  from 
Plaintiff's  Exhibit  2,  except  as  to  a  different  co- 
!red  enamel.    That  portion  of  Exhibit  N.  2  which 
is  of  a  red  tint  was  enameled  blue  in  the  heater  re- 
ferred to;  that  was  the  only  difference.    Mr.  Brown 
went  east  directly  after  April  4,  1916,  and  returned 
some  time  about  July  or  August  of  that  year^    He 
sent  for  me  to  talk  over  the  P^^uction  ^of^  tos 

l"I"e  tJ^Z^'^^^teM^'^^l^  arrant- 
Lent  between  the  two  companies  for  the  manufac- 
ture of  these  heaters  in  quantities.    We  started  m 
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to  manufacture  an  order  for  5,000.  Of  course  we 
had  to  make  tools  and  it  took  us  a  month  or  two  to 
get  those  tools  into  use,  but  before  we  had  the  5,000 
delivered  we  had  other  orders.  The  quantity  ran  con- 
siderably [37]  over  what  we  estimated.  We  manu- 
factured and  delivered  the  first  order  for  5,000  and 
after  that  we  delivered  10,000,  and  continued  on  up 
to  the  present  time.  We  are  making  and  delivering 
them  up  to  date. 

It  was  admitted  by  counsel  for  defendant  that  de- 
fendant had  manufactured  and  sold  since  the  date 
of  the  patent  the  device  shown  and  illustrated  by 
Plaintiff  Exliibit  5. 

It  was  also  admitted  that  on  July  29,  1919,  plain- 
tiff had  notified  defendant  that  in  its  opinion  said 
heater.  Plaintiff's  Exhibit  No.  5,  was  an  infringe- 
ment of  the  patent  in  suit,  and  requested  a  discon- 
tinuance thereof,  and  that  defendants  had  denied 
the  charge  of  infringment  and  declined  to  discon- 
tinue the  sale  of  said  device,  and  at  the  time  of  the 
commencement  of  the  suit  was  continuing  such  sale. 

Thereupon  plaintiff  called  as  a  witness  GEO.  J. 
HENRY,  who,  having  been  duly  sworn,  testified  as 
follows : 

Testimony  of  George  J.  Henry,  for  Plaintiff. 

I  have  already  testified  as  an  expert  in  the  case 
No.  492,  just  preceding  this  one.     I  have  examined 
the  patent  in  suit,  No.  1,245,084,  dated  October  30 
1917. 

The  subject  of  the  patent  is  an  electric  heater, 
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and  is  of  the  type  that  is  generally  called  a  beam  or 
radiant  beam  heater.     It  involves  the  employment 
of  a  source  of  heat  located  within  a  surface  upon 
which  the  heat  rays  or  radiant  rays  falling  are  re- 
flected outwardly  in  a  beam  of  greater  or  less  diver- 
gence.    It   is   a   device,    ordinarily,    of   a   portable 
nature,  which  involves  handling,  and  as  the  interior 
part,  particularly  the  heating  element,  is  one  which 
gets  very  hot,  it  is  necessary  to  insure  the  other  por- 
tions with  which  one  comes  in  contact  against   a 
burning  temperature,  either  for  injuring  a  person 
or  from  inflammability   of   draperies,   or   anything 
[38]     that  may  come  in  contact  with  it.     It  also 
implies  a  protective  device  across  the  path  of  the 
issuing  beam,  to  prevent  anything  coming  in  contact 
with  the  heating  element,  which  would  undoubtedly 
burn  or  set  on  fire  anything  that  came  close  to  it. 
It  must  have  a  base,  some  form  of  standard  to  sup- 
port the  several  elements  that  go  to  constitute  the 
heater     The   most   important   element,   if   relative 
importance  is  permissible,  outside   of  the   heating 
unit  itself  or  resistance  wire,  is  probably  the  reflec- 
tor    The    reflector    in    this    patent   is    a    concavo- 
convex  type  of  reflector,  within  which  the  heat  unit 
is  located  at  substantially  about  the  focus  or  focal 
axis,  the  radiant  energy  being  received  on  the  sur- 
face of  that  reflector,  issues  outward,  accordmg  to 
well-known  law  of  reflected  beams  that  the  angle  of 
incidence  is  equal  to  the  angle  of  reflection.     The 
outer   portions   of   the   reflector,    especially   m   the 
smaller  sizes,  it  is  more  necessary  to  employ  a  pro- 
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tective  flange  or  border  from  the  hot  reflector,  and 
from  the  impact,  particularly,  if  the  heat  rays.     I 
wish  to  be  understood  in  employing  the  term  ''heat 
rays,"  that  I  do  so  as  a  concession  to  common  par- 
lance.    The    energy   from   this    device   is    really    a 
radiant  energy,  which  is  not  heat,  and  does  not  be- 
come heat  except  upon  its  impact  upon  some  absorb- 
ing medium,  as  the  skin.     There  is  no  direct  heat, 
theoretically,  transferred  from  the  resistance  unit; 
it  is  radiant  energy,  just  the  same  as  a  beam  of  sun- 
light is  radiant  energy  until  it  strikes  the  earth,  or 
your  body,  and  then  is  transformed  into  heat,  or  at 
least  we  have  the  sensation  from  the  impact  of  the 
radiant  beam,  which  we  call  heat;  it  travels  at  a 
high  rate  of  speed,  \he  same  as  light,  and  is  to  be  care- 
fully distinguished  from  heat  by  convexion  or  con- 
duction.   The  radiant  energy  emanating  from  the  re- 
sistance wire  or  heat  unit  within  the  reflector  strikes 
all  portions  of  the  reflector,  and  is  reflected  outwardly 
according  to  the  curvature  of  the  part  of  the  reflec- 
tor on  which  they  impinge.    The  outer  margin  of  the 
reflector  is     [39]     advantageously  turned  away,  or 
at  such  an  angle  as  will  prevent  the  impinging  of 
the  said  radiant  energy,  and  is  therefore  not  heated 
as  greatly  as  would  be  the  inner  portion.     The  in- 
vention of  the  patent  before  me  involves  such  a  pro- 
tective flange.     The  form  of  reflector  is  described  as 
that  of  a  concavo-convex  shape,  which  is  well  known 
in  the  art  to  mean  concave  on  one  side  and  convex 
on  the  other,  as  applied  most  frequently  to  lenses. 
The  concavo-convex  reflector  is  shown  bv  the  nu- 
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meral  1.     It  is  particularly  observable  in  Figure  2. 
The  protection  of  the  outer  edges,  as  I  have  pre- 
viously stated,  from  contact  with  the  hand  or  the 
body  is  more  important  in  the  smaller  sizes  than  in 
the  larger  ones,  because  of  the  greater  proximity 
to   the  heat   unit,  itself.     The   protective   features, 
the  annular  flange  and  guard  wire  also  become  more 
important  as  the  size  of  the  heat  units  or  the  energy 
of  consumption  is  increased.     The  outer  portion  of 
the  reflector  in  most  of  the  curves  that  we  find  in 
the  art  for  these  reflectors,  does  not  receive  a  great 
amount  of  radiant  energy  upon  it,  nor  does  it  reflect 
as  great  an  amount  of  radiant  energy  as  that  which 
is  received  in  the  more  inner  portions  of  the  reflec- 
tor.   Various  curves  may  be  used  for  the  reflector 
shape,  the  important  point  being  the  adoption  of  a 
curve  which  wifl  throw  out  a  beam  of  radiant  en- 
ergy.    The  beam  m  all  of  these  heaters  is  more  or 
less   divergent,   spreading   slightly   as    it   emanates 
from  the  reflector.     At  a  distance  of  9  to  15  feet, 
you  can  instantly  feel  the  heat  if  the  beam  is  turned 
upon  one  or  if  one  walks  in  front  of  the  heater,  as, 
for    example,    on    the    sidewalk,    even    though    the 
heater  may  be  well  inside  of  the  store,  or  behind  a 
glass  window,   you  can  feel  the  radiant  beam;  of 
course,  you  cannot  feel  it  as  readily  behind  a  glass 
window,  but  it  is  there,  and  you  can  sense  it  if  you 
are  looking  for  it.     [40]     The  invention  set  forth 
in  the  patent  before  me  involves,  as  I  say,  the  sev- 
eral elements,  the  heat  element,  primarily,  or  heat 
unit,  that  being  an  electrical  resistance  in  this  case, 
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the  reflector,  the  protective  margin,   and  the  wire 

front  or  guard  frame  as  the  principal  elements. 

Taking  up   the   several   parts   illustrated   in   the 
drawings,  we  find  a  concavo-convex  reflector  illus- 
trated   by    the    numeral    1.     Beyond    the    concavo- 
convex  portion  of  this  reflector  we  find  an  extension 
flange,  3a.     Across  from  the  outer  margins  of  this 
flange  we  find  a  wire  cage  or  guard  wires  extending 
in  arched  form ;  the  wire  cage  or  guard  is  hinged  as 
at  26  in  Figure  2,  whereby  it  may  be  swung  out- 
wardly, which  is  obviously  for  the  purpose  of  get- 
ting to  the  heat  unit  so  that  other  heat  units  may  be 
substituted  or  repairs  made  therein.     The  entire  de- 
vice is  carried  on  a  standard  4,  having  a  suitable 
base  and  electrical  connections  are  made  from  the 
cord  as  18,  Figure  2,  to  the  resistance  wire  or  coil 
as  indicated  at  6,  7,  8,  of  Figure  3.     A  handle  is 
fitted  to  the  back  so  as  to  readily  move  the  device 
from  one  place  to  another.     In  the  particular  struc- 
ture shown,  the  annular  flange,   3a  of  figure   2   is 
shown  as  extending  outwardly  a   considerable  dis- 
tance from  the  reflector,  numeral  1,  the  heater  being 
of  relatively  a  small  size.     There  is  a  secondary  ele- 
ment or  back  portion  curved,  shown  at  3,  which  pro- 
vides an  air  space  between  1  and  3,  in  order  to  pre- 
vent the  hot  portions  of  the  reflector  being  exposed. 
Q.  It  is  stated  in  the  patent  that  the  heating  unit 
is  supported  substantially  at  the  focus  of  the  reflec- 
tor.    Just  briefly  state  the  necessity  or  desirability 
of  locating  the  heating  unit  in  that  position. 

A.  The  heating  element  must  be  located  at  such  a 
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position  that  lines  or  rays  of  radiant  energy  eman- 
ating from  the  heating  unit  striking  upon  the  sur- 
face of  the  reflector  will  be  reflected  outwardly  in  a 
beam  of  more     [41]     or  less  divergence.     That  im- 
plies a  location  of  the  source  or  radiant  energy  at  or 
about  the  focus  of  the  concavo-convex  curve.     As 
has  been  previously  stated,  it  is  impossible  in  prac- 
tice to  make  the  source  of  your  radiant  energy  a 
point,  and  for  that  reason  the  resistance  coil  is  made 
as  small  as  practically  can  be  made,  and  is  located 
about  the  focus,  or  as  approximately  near  the  focus 
as  possible.     The  result  of  it  being  larger  than  the 
focal  point  results  in  a  divergence  somewhat  of  the 
beam  on  each  side  of  the  limits  that  it  would  follow 
if  the  beam  emanated  from  the   focus  as   a  true 
point.     Mathematically,   of   any   regular   curve   the 
focus  would  be  a  point,  but  in  these  reflectors  there 
is  rather  an  axis  on  which  there  are  a  series  of  focal 
points  for  different  portions  of  the  reflector,  as  a 
rule.     That  is,  the  reflector  can  very  properly  have 
several  foci  centered  along  on  the  axis  of  the  heat 
element;    the    heat    element    should    surround    the 
range  within  which  the  several  foci  would  fall,  or  it 
should  be  centered  around  the  focus  in  order  to  give 
the  best  resulting  beam,  and  such  is  the  case  in  the 
invention  of  the  patent  before  me. 

Q.  The  patent  also  mentions  an  annular  member 
extending  outwardly  from  the  margin  of  said  re- 
flector.    How  is  that  designated  in  the  drawings? 
A.  It  is   designated  in  the   drawings   as  3a.     It 
could  just  as  well  be  a  portion  of  the  metal  in  which 
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the  reflector  is  formed.  There  is  a  portion  of  the 
reflector,  numeral  1,  which  is  turned  over  in  Figure 
1,  and  which  extends  beyond  the  margin  of  the 
reflector,  and  that,  together  with  the  annular  base 
around  it,  forms  the  said  annular  flange,  3a. 

Q.  The  patent  also  says,  "In  order  to  prevent 
the  outer  exposed  edge  of  the  heater  from  being 
heated,  I  provide  the  casing  with  a  marginal  an- 
nular flange  3a."        A.  Yes. 

Q.  In  what  way  does  that  protect  the  outer  ex- 
posed edge  of  the  heater  from  being  heated? 

A.  In  that  it  does  not  receive  any     [42]     of  the 
radiant  energy  from  the  heat  unit.     It  is  beyond 
the  range  of  the  rays,  which  rays  are  intercepted 
by  the  reflector— the  surface  of  the  reflector  or  the 
edges  of  the  reflector  cut  off  the  rays  so  that  they 
do  not  strike  the  margin,  3a.    The  reflector  is  heated 
very  largely  by  the  impact  of  radiant  energy  there- 
on, most  of  which,  or  a  large  portion  of  which,  it 
reflects.     It  is  also  heated  by  conduction  of  air  cur- 
rent from  the  element  7,  which  air  rising  strikes 
the  T'eflector  surface,  and  heating  it  in  that  way  by 
convexion,  but  a  very  large  portion  of  its  heat  is 
through  the  impact  of  the  radiant  energy  on  the 
surface  of  the  reflector.     If,  now,  we  intercept  those 
rays  before  they  strike  the  marginal  portion,  as  we 
do  in  the  invention  of  the  patent  before  me,  we 
prevent  the  breaking  up  of  that  radiant  energy  on 
the  annular  margin,  and  it  remains  cooled  in  other 
portions  of  the  heater.     It  is  true  that  it  receives 
some  heat  by  conduction  from  the  body  of  the  re- 
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flector,  but  it  does  not  receive  the  added  increment 
from  the  radiant  ray,  and  therefore,  remains  suffi- 
ciently cool  to  be  an  adequate  protection  against 

damage. 

Q.  The  patent  also  mentions  a  protective  cage 
having  guard  wires  arched  between  opposite  sides 
of  said  annular  member.    What  significance  has  that 

device  ? 

A.  That  is  to  protect  the  clothing  or  drapery,  or 
any  outside  article  from  coming  in  contact  with  the 
highly-heated  portion  at  the  center. 

Q.  The  patent  also  refers  to  the  fact  that  these 
arched  guard  wires  are  hinged  to  said  annular  mem- 
ber, so  that  it  may  be  swung  outwardly,  from  the 
reflector.     What  is  the  object  of  that? 

A.  That  is  merely  to  hold  the  parts  together,  to 
simplifv  somewhat  the  operation,  and  to  insure  the 
proper  protection  of  the  heat  portion  after  the  cage 
has  been  opened  up  or  the  guard  wires  have 
been  opened  up  for  the  purpose  of  changing  or 
repair  the  heat  elements,  or  for  any  purpose,  of 
securing  access  to  the  center,  and  the  wire  guard  is 
again  placed  in  [43]  position.  The  hinge  enables 
this  to  be  done  a  little  more  readily. 

Q.  Please  take  the  No.  7  Brown  heater  in  evi- 
dence and  just  illustrate  how  the  guard  wires  can 
be  swung  outwardly  on  a  hinge. 

A.  Yes.     It  can  be  swung  out  like  this. 
Q.  How  is  that  hinge  formed? 
A.  The  hinge  is  formed  through  the  upper  flange, 
so  that  it  may  be  taken  apart  entirely;  there  are 
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two  holes  in  the  outer  portion  of  the  annular  flange 

in  which  two  of  the  wires  of  the  protective  cage  may 

be  engaged  or  may  be  entirely  disengaged  if  it  is 

desired. 

Comparing  Plaintiff's  Exhibits  2  and  5,  I  find  in 
each  a  heating  element  or  electrical  resistance  wire 
formed  on  a  heat  resistance  insulated  core  of  sub- 
stantially the  same  dimensions  in  each  heater,  and 
of  substantially  the  same  electrical  resistance  with- 
in, probably,  10  per  cent,  as  regards  the  resistance  ; 
and  within  a  very  few  per  cent,  as  regards  dimen- 
sions.   In  both  heaters,  said  element  is  located  about 
the  focus  or  foci,  if  there  is  more  than  one  curve  to 
the  reflectors,  whicji  I  do  not  believe  to  be  the  case. 
The  reflector  in  exhibit  5  is  of  larger  dimensions; 
that  is,  it  is  larger  in  its  circular  diameter  and  in 
its  depth  than  is  that  of  exhibit  2.     The  annular 
flange  extending  beyond  the  reflector  is  smaller  in 
exhibit  5  than  it  is  in  exhibit  2.     The  guard  wires 
protecting  the  heater  in  each  instance  of  these  ex- 
hibits are  slightly  different  in  curvature,  but  sub- 
stantially the   same   as   regards   distance   from  the 
heat  element,  and  protection  provided  from  the  said 
heat  element.     There  appears  to  be  a  difference  in 
the  curvature  of  the  reflectors,  exhibit  5  appearing  to 
be  a  segment  of  a  circle  of  71/2  or  8  inches  radius, 
and  exhibit  2  appearing  to  be  that  of  a  parabole. 
Both   of   them   are   concavo-convex   reflectors   of   a 
polished  copper  surface,  either  made  of  sheet  cop- 
per   or    other    metal     copper    plated.     Both     are 
mounted  upon     [44]     a  base  and  standards,  exhibit 
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5   being  mounted   to   a   swivel,   so   that   the   beam 
directed  therefrom  may  he  varied  in  angular  eleva- 
tion, whereas  that  of  exhibit  2  is  fixed,  and,  there- 
fore', the  beam  being  directed  upward  at  an  angle 
of  possibly  20  degrees.     The  wire  guards  in  both 
of  these  heaters  are  formed  around  a  circular  frame 
or  ring,  and  that  in  exhibit  2  is  connected  to  the 
outer  portion  of  the  annular  flange  by  having  two 
of  these  wires  bent  over  and  having  one  of  the 
wires  arranged  at  the  bottom  of  the  cage  to  lock 
it  with  said  annular  flange,  whereas  in  the  case  of 
exhibit  5  three  of  the  guard  wires  are  extended  out 
a   short    distance,    and    connect   with   the    annular 
flange  by  being  sprung  into  holes  therein  in  the 
same    manner    that    one    of    the    wires    in    exhibit 
2    springs    into    the    hole.     A    comparison    in    the 
manner   of   fastening   the    guards   in   the   two   ex- 
hibits  discloses   three   points   of   holding   in   each, 
consisting   of   three   of   the   guard   wires   extended 
beyond  the  annular  ring  to  which  they  are  fixed. 
Two  of  those  wires  in  exhibit  2  are  bent  to  engage 
the  cage  or  guard  wires  at  all  times  with  the  an- 
nular ring,  whereas  in  exhibit  5,  while  it  may  be 
freely  swung  about  one  of  these  guard  wires,  it  may 
also  be  removed,  the  loop  on  the  guard  wire  of  ex- 
hibit 2  having  been  cut  off  or  not  formed  in  the 
case  of  one  of  the  guard  wires  in  exhibit  5. 

A  noticeable  difference  appears  between  these 
two  heaters  in  the  manner  of  locating  the  heating 
unit.  While  in  both  of  them  it  is  about  the  focus 
or  foci  of  the  reflectors,  and  therefore,  performs 
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substantially  the  same  function,  or  does  perform  the 
same  function,  but  in  a  slightly  different  way,  and 
to  a  slightly  different  degree  in  the  two  of  them, 
the  outer  appearance  of  the  location  of  the  heating 
unit,  because  of  its  location,  is  materially  different. 
In  case  of  exhibit  5,  the  beam  which  is  thrown  out 
at  any  point  in  its     [45]      cross  section  will  be  sub- 
stantially circular  and  of  equal  intensity  at  the  same 
distance,   and   direction   from   the   axis   of   the   re- 
flector curvature,  whereas  in  exhibit  2,  due  to  the 
manner  in  which  the  heat  element  is  placed  trans- 
versely with  respect  to  the  axis  of  the  reflector,  but, 
nevertheless,   enclosing  or  containing  within  itself 
the  focus  of  the  reflector,  its  beam  will  be  laterally 
divergent  or  spread  out  sideways  more  than  in  the 
case  of  the  beam  from  exhibit  5.     The  result  is  that 
it  will  heat  to  the  same  degree  of  intensity  a  wider 
space.    For  example,  it  would  undoubtedly  cover  the 
width  occupied  by  two  parties  at  a  point  10  feet, 
for  instance,  with  the  same  intensity  that  the  beam 
from  exhibit  5  would  heat  one  individual;  not  that 
there  is  more  heat  emanating  from  it,  although  it 
does  indicate  that  there  is  a  slightly  greater  inten- 
sity to  the  beam,  but  that  the  beam  is  spread  side- 
ways and  flattened  in  a  vertical  direction  as  com- 
pared with  exhibit  5,  which  will  throw  a  circular 
beam,    or   a    conical-shaped   beam.     If   we    picture 
such  a  conical  beam  at  a  distance  of  ten  or  fifteen 
feet  from  the  heater,  and  then  suppose  that  to  be 
elastic  and  flattened  with  your  hand  at  the  top  and 
bottom,    it   would    naturally    spread    out    sideways 
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without  requiring  any  more  radiant  energy  from  the 
heater.     That  is  what  is  attained  by  the  location  of 
the  heat   element  on   a  line   transverse  to  the   re- 
flector axis.     The  electrical  connections  to  the  heat 
•unit  are  in  the  case  of  exhibit  2  through  two  holes 
in  the  back  of  the  reflector,  one  for  each  of  the  con- 
ductors,   each   conductor   passing   through   its   cor- 
responding hole,  and  being  insulated  therefrom  sub- 
stantially, if  not  exactly,  in  the  manner  shown  in 
Figure  4  of  the  patent  in  suit;  whereas  in  the  case 
of  exhibit  5,  the  back  of  the  reflector  is  punctured 
with    a   hole    of    considerable    size,   which   hole   is 
flanged    over,    and    insulation    means    are    passed 
through  the  hole  and  retained  against  the  flange, 
and     [46]     between   the   flange,   the  loose   thimble 
piece  previously  testified  to,  forming  one  of  these 
flanges,  and  the   insulation  base  has  imbedded  or 
fixed   therein   the   two   conductors   which   are   con- 
nected with  the  terminals  of  the  resistance  wire  of 
the  heater  unit.     I  have  examined  the  curvature  of 
a  machine  like  exhibit  5  to  determine  what  kind  of 
a  geometric  curve  that  is.     The  curve  is  that  of  a 
circle  of  1%  inches  radius,  possibly  8.     The  cur- 
vature of  the  reflector  in  Plaintiff's  Exhibit  2  is  a 
parabola.     Both    of   them   are   concavo-convex   re- 
flectors,  and  both  perform  the  same   functions  in 
substantially  the  same  way.     As  to  the  mounting 
of  the  elements,  in  exhibit  5,  it  is  mounted  axially, 
whereas  in  exhibit  2  it  is  mounted  transversely,  but 
that  difference  in  mounting  has  affected  no  differ- 
ence  whatever   in   the   mode   of   operation   of   the 
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device,  the  heater  unit  being  about  the  focus  in  each 

case. 

Q.  Would  it  be  proper  to  speak  of  a  curve  such  as 
shown  in  exhibit  5,  having  a  focus? 

A.  Well,  it  is  in  the  sense  that  we  are  here  dis- 
cussing  radiant   energy   emanating  from   the   heat 
unit,  the  focus  in  that  case  not  being  the  center  of 
curvature;   it   is   probably   much    more   correct    to 
speak  of  the  direction  which  a  radiant  beam  will 
take  when  reflected  from  the  curved  surface  and 
originating  at  the  heat  element  in  each  case;  con- 
sidering it  from  that  point  of  view,  I  might  say 
that  if  the  heater  element  in  exhibit  5  were  reduced 
to  a  length  of  not  to  exceed  one  inch  and  a  diameter 
of  not  to  exceed  probably  3/16ths  or  a  quarter  of 
an  inch,  which  is  impossible  with  the  means  avail- 
able for  such  a  construction  at  the  present  time, 
you  would  then  get  a  very  regular  and  quite  satis- 
factory parallel  beam  from  the  heater,   exhibit  5; 
it  would  probably  be  necessary  to  obtain  an  equiva- 
lent beam  from  heater  2,  to  employ  a  heater  element 
about    one-half    inch    long    and    one-half    inch    in 
diameter;  but  if  we  could  get  down  to  those  small 
dimensions  in  those  two  heaters,   we  would  get  a 
very  well-defined  beam;  as  it  is,   we  approximate 
that  as     [47]     closely  as  we  can  practically.     The 
resistance    wire   necessary   to   secure   the    requisite 
expenditure  of  energy  or  the  development  of  the 
radiant  energy  that  we  want  in  these  heaters  must 
be  of  material  dimensions,  and  the  heater  unit  in 
both  of  these  exhibits  has  to  be  as  small  as  can  be 
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commercially  made,  with  such  limitations,  and  given 
a  heating  element  of  this  size,  the  beam  which  re- 
sults from  the  reflectors  in  these  two  cases  is  very 
distinctly  directed  in  an  axial  direction;  it  has  a 
greater  intensity  at  some  points  with  one  heater 
than  with  the  other.    It  is  wider  in  the  case  of  the 
beam  from  exhibit  2  than  exhibit  5,  although  it  does 
not  extend  to  as  great  an  elevation  or  height  in  the 
case  of  exhibit  2  as  it  does  in  the  case  of  exhibit  5. 
Its  intensity  on  the  axial  line  is  greater  in  exhibit  2 
than  in  exhibit  5,  and  it  also  spreads  a  little  greater. 
On  the  two  heaters  similar  to  exhibits  2  and  5  which 
I  examined,  the  watt  consumption  was  about  10  per 
cent  greater  in  exhibit  2  than  in  exhibit  5.     Both 
heaters  throw  very  decided  and  well-defined  beams 
tapering  off  on  their  edges  or  borders  to  rapidly 
reducing  temperatures.    When  I  say  "  temperature  " 
again,  I  wish  to  be  understood  as  referring  to  the 
sensation    of    temperature    on    the   body,    or    ther- 
mometer, or  by  radiometer,  not  to  actual  heat,  be- 
cause heat  is  the  result,  always,  of  the  impact  of 
the  radiant  energy  as  previously  described. 

Q.  Have  you  tested  out  these  heaters  in  actual 
practice  for  the  purpose  of  noting  their  mode  of 
operation  and  the  results  produced  1 

A.  I  have  tested  out  duplicates  of  them,  sub- 
stantial duplicates  of  these,  about  the  same  as  re- 
gards all  intents  and  purposes  to  these;  a  slightly 
different  structure  as  to  the  manner  of  attaching 
the  heating  element  through  the  reflector,  in  the 
one   which   I  previously   examined. 
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Q.  What  did  you  find  from  those  tests  as  to  the 
results  produced  by  the  two  devices  and  the  simi- 
larity of  mode  of  operation  by  which  that  result 
was  produced? 

A.  They  both  produced  [48]  substantially  the 
sam.e  result  in  substantially  the  same  manner,  by 
substantiall}'  the  same  means.  In  each  instance 
you  have  the  heat  element  in  the  reflector  and  the 
beam  created  thereby,  and  the  beam  is  one  which 
develops  instantly  the  sensation  of  heat  when  you 
pass  in  front  of  it;  the  angle  at  which  the  heater 
of  exhibit  5  is  usually  seen  in  windows  is  adjusted 
to  practically  the  same  degree  of  the  permanent 
adjustment  of  exhibit  2.  The  heating  elements 
themselves  are  almost  exactly  duplicates  of  each 
other  in  appearance  and  function. 

Q.  Referring  now  to  exhibit  2,  the  patent  speaks 
of  an  annular  member  extending  outwardly  from 
the  margin  of  the  reflector,  and  ''in  order  to  pre- 
vent the  outer  exposed  edge  of  the  heater  from 
being  heated  I  provide  a  casing  with  a  marginal 
annular  flange  3a."  Just  explain  from  the  model 
how  that  annular  flange  is  protected  from  being 
heated  to  the  same  extent  as  the  rest  of  it? 

A.  If  we  think  of  the  radiant  energy  coming 
from  the  heater  unit  located  within  the  reflector 
in  these  two  exhibits  as  being  light,  it  is  seen  at 
once  that  the  annular  flange  in  both  exhibits  would 
fall  in  shadow;  it  would  not  receive  the  impact  of 
the  light  rays  emanating  from  the  heat  unit,  and, 
therefore,   it   does   not  receive   the   impact   of   the 
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radiant  rays;  it  does  not  get  as  hot  as  the  other 
portions  of  the  reflector.    Of  course,  in  both  cases 
the  heat  is  conducted  by  the  metal  itself  to  the  outer 
edges  to  the  same  extent,  but  the  whole  object  of 
the  annular  flange  is  to  prevent  contact  with  ex- 
cessively hot  portions,   and  the  flange  in  both  ot 
these  heaters  is  in  the  shadow  of  the  radiant  rays 
and  is  not  heated  to  such  a  degree  as  to  bum  one 
or  occasion  any  great  inconvenience. 

Q.  How    does    radiant   energy   heat    a   body    or 

object!  .     ,        -2.   V.  i 

A   We  do  not  know  exactly  how  it  does  it,  but 

we  know  it  does  it.    When  a  wave  of  radiant  energy 
strikes    a   material     [49]     mass    it    heats    it    just 
exactly  like  the  sunshine  heats  the  railroad  track  a 
good  deal  hotter  than  the  ground  around. 
Q.  You  mean  that  the  radiant  energy  must  strike 

the  body? 

A.  That  is  the  theory,  that  the  waves  of  radiant 

energy  strike  the  body,  yes. 

Q.  In  the  case  of  the  plaintiff's  reflector,  is  that 
the  way  the  reflector  part  is  heated? 

A  That  is  the  way  the  reflector  part  is  heated; 
also  it  would  receive  some  heat  by  air  currents. 

Q   We  will  eliminate  those. 

A.  Eliminating  air  currents,  that  is  the  way  it  is 

heated.  .        „ 

Q.   That  is  the  radiant  energy  proceeding  trom 
the  element  strikes  or  impacts  against  the  reflector, 
itself     Is  that  correct?        A.  That  is  correct. 
Q   And   then   that   reflector   causes    the   radiant 
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energy  to  be  reflected  outwardly  at  the  same  angle 
at  which  it  is  received? 

A.  Yes,  but  the  energy  which  is  reflected  out  is 
not  the  energy  which  has  done  the  heating.     The 
heat  is  the  deficiency  of  reflection.     If  you  had  a 
perfect  reflector,  it  would  not  get  hot;  that  portion 
of   the   rays  or  percentage   of  the   rays   which   is 
broken  up  and  lost  results  in  heat  in  the  reflector, 
and  that  part  which  is  reflected  heats  other  objects. 
Q.  In  other  words,  you  cannot  reflect  the  entire 
radiant  beam  that  comes  from  the  element  because 
some  of  it  is,  you  might  say,  absorbed  by  the  re- 
flector?       A.  That  is  correct. 
Q.  That  heats  the  reflector? 
A.  That  is  correct. 

Q.  In  the   case  of  the  annular  marginal  flange, 
3a,  in  plaintiff's  device,  does  that  receive  the  im- 
pact of  the  radiant  energy  from  the  element? 
A.  It  does  not  in  either  of  the  exhibits  before  me. 
Q.  It  is  arranged  mechanically  so  that  the  rays 
will  not  strike  it.     Is  that  the  idea? 
A.  Yes,  that  is  correct. 

Q.  In    other    words,    there    is    no    impacting    of 
radiant  energy     [50]     upon  that  flange? 
A.  That  is  correct. 

Q.  And,  therefore,  that  flange  is  less  heated  than 
the  reflector,  itself?        A.  That  is  correct. 

Q.  You  have  tested  that  out  in  practice  to  see  if 
that  is  correct? 

A.  I  have.     I  can  show  you  that  experimentally 
here  in  about  two  minutes,  I  think. 
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Q  We  will  defer  that  till  later.  Now,  take  the 
Westing-house  heater,  Plaintiff's  Exhibit  5,  and 
state  what,  if  anything,  you  find  there  correspond- 
ing to  that  marginal  annular  member,  3a  of  plam- 

tiff' s  device.  . 

A  I  find  a  flange  turned  over  at  a  material 
width,  probably  7/8ths  of  an  inch  of  the  copper 
reflector  turned  over,  forming  a  curved  rrni. 

Q.  In  the  case  of  the  plaintiff's  device,  the  flange 

is  flat,  I  assume. 

A    The  flange  is  turned  over  on  two  tiats,  ana 
then  a  second  flange  is  extended  out  about  11/4  or 

11/   iTiches 

Q.  You  call  that  whole  thing  the  annular  mem- 

ber  1 

A  I  do.  All  of  that  annular  portion  beyond  the 
reflector  surface    is    unquestionably    the    annular 

member. 

Q  In  plaintiff's  device,  the  reflector,  proper,  is 
turned  over,  and  then  is  supplemented  by  the  flat 
portion,  Sal        A.  Yes. 

Q.  Now,  in  the  case  of  the  Westinghouse  heater, 
do  you  find  a  marginal  flange  there? 

fi  Yes  I  find  a  marginal  flange  made  as  a  part 
of^  the  reflector,  itself,  as  a  part  of  the  reflector 
element,  but  not  a  portion  of  the  reflector  surface ; 
it  extends  out  beyond  the  reflector  surface,  and 
therefore,  is  not  heated  by  the  radiant  energy. 
Q.  It  is  a  curved  flange? 

A   It  is  curved  over,  yes;  that  is  merely  a  detail 
of  construction;  either  one  would  be  equally  as  good, 
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whether  it  were  curved  or  flat. 

Q.  Now,  do  the  rays  emanating  from  the  element 
strike  or  impact  directly  upon  this  curved  flange 
in  the  defendant's  device? 

A.  No— they  may  on  the  extreme— no,  they  do 
not  at  all. 

Q'.  What  is  the  result  of  that? 
A.  The  result  of  that  is  a  cooler  portion  of  the 
reflector.     [51] 

Q.  That  is,  the  flange  is  the  cooler  portion  of  the 
reflector  ? 

A.  Is  the  cooler  portion  of  the  heater,  although 
formed  as  an  extension  flange  on  the  reflector. 

IQ.  Does  that  prevent  the  outer  exposed  edge  of 
the  heater  from  being  heated  up  ?        A.  It  does. 

Q.  Is  that  the  same  purpose  that  is  accomplished 
by  the  plaintiff's  corresponding  device? 

A.  Exactly  the  same  purpose. 

Q.  Have  you  tested  this  thing  out  in  practice  to 
see  whether  that  flange  in  the  defendant's  machine 
is  cooler  than  the  other  portions  of  the  reflector? 

A.  I  have. 

Q'.  What  did  you  find? 

A.  I  found  that  it  was  cooler. 

'Q'.  Now,  Mr.  Henry,  just  take  the  Westinghouse 
heater  there  before  you,  and  while  I  read  some 
things  here,  I  will  ask  you  whether  or  not  you  find 
that  or  do  not  find  that  in  the  Westinghouse  heater, 
or  if  not  in  the  same  form,  in  what  form,  if  any.' 
The  first  is,  ''An  electric  heater."  Do  you  find  in 
the  Westinghouse  heater  an  electrical  heater? 
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A.  I  do. 

Q.  "Comprising  a  concavo-convex  reflector."  Is 
that  there?        A.  That  is  present. 

Q.  "A  heating  unit  supported  at  substantially 
the  focus  of  said  reflector."     Is  that  there? 

A.  That  is  there. 

Q.  "An  annular  member  extending  outwardly 
from  the  margin  of  said  reflector";  is  that  there? 

A.  Yes. 

Q.  What  does  that  amiular  member  consist  of? 

A.  It    consists   of   a   rolled-over    or    turned-over 

portion  of  the  metal  on  which  the  reflector  surface 

is  formed. 

Q.  "And  a  protective  cage  having  guard  wires 
arched  between  opposite  sides  of  said  annular 
member."    Do  you  find  them.         A.  I  do  find  them. 

Q.  In  the  Westinghouse  device  do  you  find  a 
heater  unit  in  the  spaced  relation  to  the  concavo- 
convex  reflector?     [52]         A.  Yes,  very  clearly. 

Q.  State  whether  or  not  you  find  any  device  there 
corresponding  to  the  aperture  in  the  reflector 
having  their  margins  bent  to  form  flanges,  insu- 
lating means  upon  either  side  of  said  flanges,  and 
connecting  devices  extending  through  said  insulat- 
ing means  and  connected  to  the  terminals  of  said 

heating  unit? 

A.  I  find  a  single  aperture  of  relatively  much 
larger  size  in  exhibit  5  as  compared  with  exhibit  2, 
thiwgh  which  I  find  a  single  insulating  means  in 
which  is  carried  the  two  conductors,  and  which  is 
retained  in  position  by  flanges  or  flange  members 
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holding  the  said  insulating  means  to  the  said  re- 
flector, in  exhibit  5. 

Q.  And  in  plaintiff's  device  I  understand  there 
are  two  of  these  apertures? 

A.  Two  apertures,  one  for  each  conductor,  in 
exhibit  2,  as  distinguished  from  two  conductor^  in 
a  single  aperture  in  exhibit  5. 

Q.  And   in   defendant's   device   these   have   been 
consolidated  into  one  aperture? 
A.  Into  one  large  aperture. 

Q.  Is  there  any  different  result  produced  by  that 
change  in  mechanical  construction? 
A.  None,  whatever. 

Q.  The  two  devices  operate,  then,  in  substantially 
the  same  way  and  give  substantially  the  same  re- 
sult?       A.  They  do. 

The  COURT.-Q,  l  want  to  ask  a  question. 
What  IS  meant  mechanically  by  the  term  ^'spaced 
relation"? 

A.  Well,  the  globe  of  that  lamp  is  in  spaced  re- 
lation in  respect  to  your  desk,  it  is  held  away,  it  is 
not  permitted  to  come  in  contact  with  it. 

Q.  It  simply  means  it  is  not  in  contact? 

A.  It  means  it  is  retained  at  a  distance  from. 
You  find  it  more  in  patent  practice  than  you  do 
in  mechanics  per  se.     [53] 

Cross-examination  of  Mr.  HENRY 

The  use  of  the  point  of  light  or  heat,  if  practicallv 

feasible  and  located  at  the  focus  of  the  parabolic  re- 

flector  would  project  light  and  heat  rays  against 

that  reflector  which  would  be  reflected  in  parallel 
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lines  There  is  a  parabolic  focus  in  a  spherical  re- 
flector or  the  equivalent  of  it,  in  the  sense  that  a 
parallel  beam  would  be  produced  from  a  single  pomt 
If  vour  source  of  heat  were  located  at  the  center  of 
a  sphere  of  which  the  reflecting  surface  is  a  segment 
or  part,  the  light  rays  would  be  reflected  back  to  the 
center,  back  upon  themselves.    May  I  explam  that  a 

little  further? 

Q  I  don't  think  that  is  necessary.  It  a  heating 
unit  could  be  concentrated  at  the  focus  in  a  para- 
bolicallv-curved  reflector,  and  that  reflector  were 
bumished-polished,  to  approximate  perfection, 
would  there  be  any  substantial  heating  of  that  re- 
flecting surface? 

A  Yes  I  think  there  would,  for  the  reason  that 
there  is  always  some  breaking  up  of  the  radiant  rays. 
I  don't  care  how  frequently  you  polish  that  copper 
surface   it  would  still  absorb  some  of  the  radiant 
energy  and  get  materially  hot.    That  becomes  even 
more  true  after  the  heaters  are  old  and  become  tar- 
nished somewhat;  the  heat  reflection  is  not  as  com- 
plete    As  regards  the  matter  of  heating  the  re- 
flector, if  the  heating  element  is  symmetrically  lo- 
cated   with    reference    to    the    reflecting    surface, 
broadly  speaking,  the  more  rays  received  upon  the 
reflecting  surface,  or  any  unit  of  the  reflecting  sur- 
face, the  hotter  will  that  particular  surface  get,  other 
things  being  equal.    It  follows  that  if  you  locate  a 
heat  unit  in  such  a  way  that  not  as  many  of  its  rays 
will  get  to  the  reflector,  then  that  reflector  wil  not 
get  as  hot.    If  the  heat  unit  be  located  so  that  the 
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rays  do  reach  the  reflector,  or  more  of  them  reach  the 
reflector,  it  will  get  hotter.     The  heat  is  directly  pro- 
portional to  the  impacting  ray,  other  things  being 
equal,     [54]     just  exactly  as  it  is  with  the  impacting 
ray  on  your  body  from  a  distance.     Whatever  the 
reflector  receives  it  takes  its  proportion  of  it,  breaks 
it  up  and  indicates  heat.     I  might  say  that  if  some 
portions  of  your  reflector  received  more  of  the  rays 
than  other  portions,  those  portions  of  the  reflector 
will  get  hotter.     With  a  given  quantity  of  energy 
over  a  given  area,  it  is  true  that  if  there  is  less  on 
certain  portions  than  others,  those  portions  would 
be  less  heated. 

Referring  to  the  patent  in  suit,  I  do  not  believe 
that  the  patentee  specifies  particularly  what  is  the 
function  of  the  turned-over  edge  of  the  reflector  1 
shown  in  Mgs.  2  and  5.  It  forms  a  part  of  the  an- 
nular flange  member  for  cooling,  but  I  think  its  prin- 
cipal function  is  to  make  a  mechanical  joint  of 
proper  appearance  with  the  extended  portion,  3a. 
Q.  As  a  mechanical  engineer,  you  doubtless  know 
that  it  is  usual  and  customary  in  sheet  metal  devices 
of  this  general  character  to  turn  over  the  edges  to 
form  a  finishing  bead? 

A.  A  finishing  bead  is  common  in  mechanical  prac- 
tice, yes,  but  I  do  not  think  your  statement  is  liter- 
ally true  at  all.  The  Simplex  heater  that  we  had 
here  yesterday,  and  that  came  from  England,  I 
believe,  does  not  show  any  such  turned-over  edges. 
The  reflectors  which  the  Westingliouse  Company 
have  introduced  here  as  duplicates  of  the  Simplex 
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do  not  show  it.     The  clamshell  reflector,  over  there 
on  the  table,  does  not  show  it.     I  think  it  is  quite 
common  to  leave  an  edge  turned  over.     In  sheet 
metal  work,  which  you  have  mentioned,  the  com- 
monest thing  we  find  is  a  tin  can,  a  yeast  powder  can; 
there  is  no  beading  on  the  top  of  a  yeast  powder  can. 
Beading  is  common;  I  do  not  mean  to  dispute  that 
statement,  but  it  is  not  at  all  universal.     It  is  usually 
for  a  specific  purpose.     For  example,  hi  this  case, 
to  prevent  contact  with  the  parts  of  the  reflector. 
Beading,  such  as  you  speak  of  as  being     [55]     com- 
mon,  I  think  you  will  find  an  example  of  it  on  the 
extreme  outside  edge  of  exhibit  2,  the  metal  there 
is  turned  over.     That  turning  over  is  very  common. 
But  turning  over  to  any  such  degree  as  is  shown  in 
exhibit  5  is  usuaUy  done  for  some  definite  purpose 
and  for  some  other  function  than  merely  the  finish 
of  a  metal  edge. 

The  flange  3a  of  the  patent  in  suit,  is  structurally 
a  part  of  the  outer  casing  3,  and  has  only  a  contact 
connection  with  relation  to  the  reflector  1.  That  is 
true  of  the  particular  showings  of  the  drawings  of 
the  patent  in  suit. 

Q.  Do  you  consider  that  it  matters  whether  that 
is  integral  with  the  reflector,  or  is  a  separate  part? 
A.  I  should  expect  it  to  be  slightly  cooler  if  it 
were  made  separate,  especially  if  there  were  a  mate- 
rial air  space  between.  Where  there  is  intimate 
contact  between  the  two  parts,  there  would  still  be 
a  material  quantity  of  heat  conveyed  out  on  3a.  In 
the  drawing,  it  is  quite  evident  that  there  was  no 
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intent  to  leave  any  particular  air  space  there,  and, 
therefore,  I  don't  see  very  much  difference  between 
3a  being  made  integral  with  1,  or  being  made  sepa- 
rable from  1,  although  there  would  be  a  difference 
if  it  were  made  really  separate  and  a  space  between 
them  so  that  no  conductivity  from  one  to  the  other 
would  exist.     I  think  if  1  were  a  very  hot  member, 
that  would  be  the  construction  adopted;  but  we  are' 
not  dealing  here  with  any  red-hot  structure,  such 
as  the  center  element;  we  are  dealing  with  a  thing 
that  is  heated  beyond  normal,  and  the  idea  is  to  get 
a  sufficiently  reduced  temperature  to  make  it  con- 
venient in  handling  it. 

Q.  Have  you  made  any  comparative  test  to  de- 
termine whether  there  is  any  material  difference  in 
the  degree  of  heating  of  the  reflecting  surfaces  in 
Plaintiff's  Exhibit  2  and  Plaintiff's  Exhibit  5? 
^A.  Only  the  degree  of  putting  my  hands  on  them. 
[56]  I  have  made  other  tests  in  regard  to  the 
emanating  beam.  But  as  regards  the  temperature 
of  different  parts  of  the  heater,  itself,  it  is  only  by 
the  sensation  experienced  by  putting  my  hand  on 
the  different  parts. 

Referring  to  certain  devices  manufactured  prior 
to  Plaintiff's  Exhibit  No.  2,  and  designated  by  the 
manufacturer  as  Nos.  1,  2,  2b  and  3,  I  think  that 
the  turned-over  edge  of  the  reflector  is  what  would 
be  properly  called  a  bead.  I  think  it  is  not  a  flange 
in  the  sense  of  the  patent  in  suit,  in  that  it  is  not 
removed  from  the  heat  rays  and  therefore  is  not  the 
the  purpose  and  does  not  function  to  protect  the 
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hand  or  exterior  objects  from  the  hot  portions  of 
the  heater.     Such  a  flange    in    any    one    of    these 
structures  would  have  to   be  a  materially    larger 
device.     These  would  all  get  very  hot.     Its  dimen- 
sions would  have  to  be  quite  materially  increased 
in  order  to  protect  from  the  heat.    These  are  not 
efficient  forms  of   reflectors;    the    reflectors   them- 
selves get  very  hot.     The  wire  guard  or  cage  m  one 
or  more  of  these,  noticeably  in  the  No.  2b  and  No. 
3  is  provided  with  projecting  wire  ends  so  as  to  en- 
gage with  openings  in  the  edge  of  the  reflector,  but 
not  through  an  annular  flange  outside  of  the  reflector 
surface.     There    is    a   small    structural    difference 
which  I  think   is   very  material  as  to   the   facility 
with  which  the  thing  may  be  handled.    The  diffi- 
culty of  getting  the  wires  on  and   centered   to   the 
location  of  the  ring  by  which  the  wires  are  joined 
inside  the  reflector  edge  makes  it,  I  think,  materi- 
ally short  of  the  advantages  gained  by  the  method 
illustrated  in  exhibit  5.     Of  course  it  is  very  old  to 
put  a  wire  through  a  hole  in  order  to  hold  the  wire 
There  is  no  particularly  new  feature  m  that.     Hut 
the  particular  way  in  which  these  wires   are   bent 
and  associate  themselves  with  that  rim  in  exhibit  5 
is  a  material  advantage  over  the  several  exhibits 
you  last  mentioned  and  have  shown  as  being  earlier 
[571     structures  of  the  Majestic  Company. 

Regarding  a  device  which  was  offered  in  evidence 
in  the  companion  suit  No.  492,  as  exhibit  8,  I  would 
regard  the  marginal  portion  of  the  reflector  rather 
as  a  bead  than  a  flange  in  the  sense  that  we  have 
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been  here   discussing  bead  and  flange.     Why  that 
was  put  there  I  cannot  imagine  except  possibly  for 
ornamental  reasons.     The  man  clearly  did  not'have 
m  mind  the  cooling  of  that  outer  edge.     I  think  it 
would  function  only  to  a  very,  very  minor  degree  as 
a  cooling  edge,  as  compared  with  that  on  exhibits  5 
and  2.     I  recognize  as  a  possible  element  of  utility 
in  this  turned  over  edge  of  the  defendant's  heater 
the  strengthening  of  the  device  to  avoid  bending  in 
case  it  should  fall  and  come  in  contact  with  some 
hard  surface,   but  as  to  the  assertion  that  it  also 
tends  to  avoid  to  some  extent  the  possible  cutting 
of  the  hands  of  the  people  handling  it  and  coming 
m  contact  violently  with  the  edge  if  it  were  not  so 
turned  over,  I  cannot  say  that;  on  the  contrary,  the 
raw  edge  of  the  metal  is  more  exposed  to  the  hand 
than  it  would  be  if  it  were  cut  right  at  the  end  of 
the  reflector  and  were  not  turned  over  at  all,  assum- 
ing, of  course,  the  wire  cage  in  position.     It  is  a 
costly  matter  to  put  the  flange  on  there.     Whether 
their  idea  was  to  prevent  cutting  of  the  hands,  or 
to  stifeen  the  rim,  I  have  no  idea,  but  it  costs  money 
to  put  it  on,  if  there  is  a  definite  reason  for  putting 
It  there.     That  adds  very  materially  to  the  cost  of 
the  reflector. 

Thereupon  plaintiff  rested  its  prima  facie  case 
[58] 

DEFENDANT'S  CASE. 
Defendant  offered  in  evidence  heaters  Nos.  1,  2, 
2b  and  3,  manufactured  by  plaintiff,   which  had 
been  offered  in  evidence  in  the  companion  case,  No 
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492  and  there  marked  as  exhibits  "A,"  "B,"  "C 
and  "D,"  respectively,  and  the  same  were  similarly 
marked' in  the  present  case,  that  is  to  say : 
No   1  was  marked  "Defendant's  Exhibit    A,^  ^^ 
No  2  was  marked  "Defendant's  Exhibit  'B      ^  ^^ 
No.  2b  was  marked  "Defendant's  Exhibit    0, 

''"no  3  was  marked  "Defendant's  Exhibit 'D.'" 

Defendant  also  oifered  in  evidence  a  photograph 
of  the  Majestic  Company's  exhibit  at  tbe  Panama 
Pacific  Exposition,  and  the  same  was  marked  De- 
fendant's  Exhibit  'E.'  " 

Defendant  then  offered  in  evidence  the  following 
exhibits,  marked  as  follows,  to  wit: 

Copy  of  U.  S.  patent  No.  881,017,  issued  to  W.  E. 
H.  Morse  on  March  3,  1908,  and  the  same  was 
marked  "Defendant's  Exhibit 'F.'" 

Copy  of  U.  S.  patent  No.  1,194,168,  issued  to 
Albert  J.  Geiger,  assignor  to  the  Westinghouse 
iielic  &  Mfg   Co.,  on  Aug.  8,  1916  and  the  same 

was  marked  "Defendant's  Exhibit 'G. 

Copy  of  English  patent  No.  ^9,911,  .VV^c.i^ 
filed  Sep.  4,  1913,  and  -cepted  September  4   1914 
by  the  Government  of  Great  Britam  to    Simplex 
Conduits  Limited.  .^^^^^ 

Also  a  copy  of  U.  »•  patent  i^o.    ,      ,      , 

to  A   A   Warner,   assignor    to    Landers,    Frary    & 

T^         K„,.  s    iqu     and    the    same    was 
Clark,  on  December  8,  1914,    auu 

marked  "Defendant's  Exhibit  'H  '  " 

Also  copy  of  U.  S.  letters  patent  No    1^«^  - 
issued  to  Milton  H.  Shoenberg,  --S-^^;  ^;^;f  ,^ 
Electric  Development  Company,  on  Septembei    1, 
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1914,  and  the  same  was  marked  "Defendant's  Ex- 
liibit^I.'"     [59] 

Also  a  model  as  illustrative  of  the  disclosure  of 
the  British  patent,  19,971,  application  filed  Sept.  4, 
1913,  and  accepted  September  4,  1914,  to  Simplex 
Conduits,  Limited,  and  the  same  was  marked  "De- 
fendant's Exhibit  'J.'  " 

Also  a  device  designated  as  a  painted  reflector  for 
the  device  of  exhibit  J  and  the  same  was  marked 
"Defendant's  Exhibit  'K.'  " 

Also  a  model  asserted  to  be  a  reproduction  of 
what  is  shown  in  the  Warner  patent,  No.  1,120,003, 
and  which  was  not  made  for  sale  or  copied  from 
anything  which  was  made  for  sale,  but  simply  made 
from  what  is  shown  in  the  patent  as  nearly  as  he 
could  make  it,  and  the  same  was  marked  "Defend- 
ant's Exhibit  'L.'  " 

Also  a  device  produced  and  identified  by  witness 
Beam  as  made  under  and  corresponding  to  the 
Geiger  patent,  No.  1,194,168,  referred  to  as  the 
clamshell  heater,  and  the  same  was  marked  "De- 
fendant's Exhibit  'M.'  " 

Also  copy  of  U.  S.  patent.  No.  668,459,  issued  to 
E.  T.  Porter  on  October  15,  1901,  and  the  same  was 
marked  "Defendant's  Exhibit  'N.'  " 

Defendant  produced  and  offered  in  evidence  page 
79  of  a  printed  publication  entitled  "The  Electrical 
Times,"  dated  January  25,  1912,  published  at  Lon- 
don, England,  and  by  stipulation  of  counsel  it  was 
agreed  that  the  original  should  be  withdrawn  and  a 
photographic  copy  thereof  substituted  therefor, 
which  said  photographic  copy  was  then  offered  in 
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evidence  and  was  marked  "Defendant's  Exhibit  1," 
the  said  being  hereby  referred  to  and  by  snch  refer- 
ence made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence  page 
37  of  a  printed  publication,  entitled  "The  Electri- 
cal Times,"  dated  January  11,  1912,  published  a 
London,  England,  and  by  stipulation  of  counsel  i 
was  agreed  that  the  original  should  be  withdiawn 
and  a  photographic  copy  thereof  substituted  there- 
for     reO]     which  said  photographic  copy  was  then 
offered  in  evidence  and  was  marked  "Defendants 
Exhibit  2,"  the  same  being  hereby  referred  to  and 
bv  such  reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence  page 
239  of  a  printed  publication,  entitled  "The  Electri- 
cal Times,"  dated  March  7,  1912,  published  at  Lon- 
don  England,  and  by  stipulation  of  counsel  it  was 
agr;ed  that  the  original  should  be  withdrawn  and  a 
photographic    copy    thereof    substituted    therefor 
which  said  photographic  copy  was  then  <>ffere^  - 
evidence   and   was   marked   "Defendants    Exhib^ 
3,"  the  same  being  hereby  referred  to  and  by  such 
reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence  page 
362  of  a  printed  publication,  entitled  "'The  Electri- 
cal Times,"  dated  March  6,  1913,  Vf^^^^^^^^^^^ 
don,  England,  and  by  stipulation  of  counsel  it  was 
agr  ed  that  the  original  should  be  withdrawn  and 
aVotographic  copy  thereof  -^—^^^^f  ;; 
wMch  said  photographic  copy  was  then  offered  m 
evidence  and  was    marked    "Defendant  s    Exhibit 
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4,"  the  same  being  hereby  referred  to  and  by  such 
reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence  page 
364  of  a  printed  publication,  entitled  "The  Electri- 
cal Times,"  dated  March  6,  1913,  published  at  Lon- 
don, England,  and  by  stipulation  of  counsel  it  was 
agreed  that  the  original  be  withdrawn  and  a  photo- 
graphic copy  thereof  substituted  therefor,  which 
said  photographic  copy  was  then  offered  in  evidence 
and  was  marked  "Defendant's  Exhibit  5,"  the  same 
being  hereby  referred  to  and  by  such  reference 
made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence  page 
214  of  a  printed  publication,  entitled  "Supplement 
to  the  Electrician,"  dated  October  3,  1913,  published 
at  London,  England,  and  by  stipulation  of  counsel 
it  was  agreed  that  the  original  should  be  withdrawn 
and  a  photographic  copy  thereof  substituted  there- 
for, which  said  photographic  copy  was  then  offered 
in  evidence  and  [61]  was  marked  "Defendant's 
Exhibit  6,"  the  same  being  hereby  referred  to  and 
by  such  reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence  page 
353  of  a  printed  publication,  entitled  "The  Electri- 
cal Times,"  dated  October  9,  1913,  published  at 
London,  England,  and  by  stipulation  of  counsel  it 
was  agreed  that  the  original  should  be  withdrawn 
and  a  photographic  copy  thereof  substituted 
thereof,  which  said  photographic  copy  was  then 
offered  in  evidence  and  was  marked  "Defendant's 
Exhibit  7,"  the  same  being  hereby  referred  to  and 
by  such  reference  made  a  part  hereof. 
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Defendant  produced  and  offered  in  evidence  page 
591  of  a  printed  publication,  entitled  ''The  Electri- 
cal Times,"  dated  December  4,  1913,  published  at 
London,  England,  and  by  stipulation  of  counsel  it 
was  agreed  that  the  original  should  be  withdrawn 
and  a  photographic  copy  thereof  substituted 
therefor,  which  photographic  copy  was  then  offered 
in  evidence  and  was  marked  "Defendant's  Exhibit 
8,"  the  same  being  hereby  referred  to  and  by  such 
reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence  page 
12  of  a  printed  publication,  entitled  "Supplement 
to  the  Electrician,"  published  at  London,  England, 
dated  October  16,  1914,  and  by  stipulation  of  coun- 
sel it  was  agreed  that  the  original  should  be  with- 
drawn and  a  photographic  copy  thereof  substituted 
therefor,  which  said  photographic  copy  was  then 
offered  in  evidence  and  was  marked  "Defendant's 
Exhibit  9,"  the  same  being  hereby  referred  to  and 
by  such  reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence  page 
162  of  a  printed  publication  entitled  "The  Electri- 
cal Times,"  dated  August  31,  1916,  published  at 
London,  England,  and  by  stipulation  of  counsel  it 
was  agreed  that  the  original  be  withdrawn  and  a 
photographic  copy  thereof  substituted  therefor, 
which  said  photographic  copy  was  then  offered  m 
evidence  and  was  [62]  marked  "Defendant's  Ex- 
hibit 10,"  the  same  being  hereby  referred  to  and 
by  such  reference  made  a  part  hereof. 

Plaintiff's  counsel  admitted  that  the  early  Majes- 
tic devices  1,  2  and    3,    hereinbefore    referred    to, 
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were  made  and  sold  more  than  two  years  prior  to 
the  filing  of  the  application  for  the  patent  in  suit, 
but  the  manufacture  and  sale  of  the  other  devices 
referred  to  as  lb,  2b,  and  3b  were  not  made  until 
the  fall  of  1915. 

Testimony    of    Victor    S.    Bean,    on    Behalf    of 
Defendant. 

VICTOR  S.  BEAM  was  then  called  as  a  wit- 
ness on  behalf  of  defendant,  and  his  qualifications 
as  an  expert  witness  was  conceded  by  counsel  for 
plaintiff,  and  was  duly  sworn  and  testified  as  fol- 
lows: 

I  have  read  and  examined  a  copy  of  the  patent  in 
suit.     I  am  generally  familiar  with  ihQ  prior  art 
dealing  with  devices  of  this  character.    The  art  in  this 
special  division  electric  heating  and  it  seems  to  have 
started  with  the  Morse  patent.     I  am  familiar  with 
the  defendant's  device  alleged  to  infringe  this  pat- 
ent in  suit.     Referring  to  the  Brown  patent,  I  find 
practically  everything  shown  and  described  in  the 
Brown  patent  in  the  prior  art;  specifically,  all  of 
the  elements  seem  to  be  embodied  in  substantially 
the  same  way  in  Shoenberg's  patent  No.  1,109,551. 
We  have  there  a  heater  substantially  of  the  same 
type  as  shown  in  the  patent  in  suit.     The  Shoen- 
berg  patent  shows  the  radiant  type  of  heater.    Some 
of  the  figures  show  it  as  a  pendant  device  which 
may  be  attached  to  a  plug  or  suspended  in  some  way 
from  the  ceihng;  some  of  the  figures  show  the  heat- 
ers of  the  strictly    portable    type.     For    instance, 
Fig.  5  shows  a  portable  type  heater.     Another  view 
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(Testimony  of  Victor  S.  Beam.) 
is  given  in  Figure  6.     Figures  1,  2,  3  and  10  show 
a     [63]     pendant  device,  but  in  each  you  have   a 
heating  element  placed  within  the  curvature  of   a 
reflecting    bowl    with    guard    wires  to  protect  the 
public  from  touching  the  heating  device.     Referring 
particularly  to  Figure  10,  we  find  the  provision  of 
an  extra  covering  or  a  rear  covering  for  the  re- 
flector, and  providing  for  an  air  space  between  that 
covering  or  shell  and  the  reflector,  the  purpose  of 
this  being,  apparently,  to  protect  the  reflector  from 
being  touched  by  the  public  and  to  convey  away  the 
heat.     This  device,   shown  in  Fig.   10  is  a  flange 
for  protecting  the   edge   of  the  reflecting   surface, 
or,  rather,  protecting  it  from  being  touched  or  pro- 
tecting the  public  from  being  burned  by  the  heat 
generated  in  the  reflector.     We  have  in  this  Figure 
10  also  a  protecting  cage  or  guard  which  is  marked 
14,  and  that  guard  is  attached  to  the  outer  circum- 
ference of  the  flange  which  I  have  just  mentioned. 
That  flange  is  also  shown  in  Figure  2  of  this  patent; 
likewise  the  ends  of  the  guard  wire,  14,  are  shown 
engaging    the    outer    circumference,  in  that  figure. 
Of  course.  Figure  1  shows  the  complete  device,  with 
the  guard  in  position,   engaging  the   outer  flange. 
The  heating  device  of  this  Shoenberg  patent  is  ar- 
ranged transversely  to  the  longitudinal  axis  of  the 
reflector,  just  as  in  the  patent  in  suit. 

Q.  Is  it  located  at  the  focus  of  the  reflector? 
A.  Substantially  so,   yes.     The    reflector    of    the 
Shoenberg  patent  does  not  have  any  very  definite 
Ifocus,  but  it  is  located  within  the  curvature  of  the 
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reflector,  and  with  the  heating  coil  arranged  in  that 
way  the  heat  is  reflected  by  the  reflector  in  a  sub- 
stantially parallel  beam  so  as  to  heat  up  the  object 
which  it  is  desired. 

Q.  What  are  the  real  differences,  then,  as  you  see 
them,  between  the  patent  in  suit  and  the  Shoenberg 
patent  which  you  have  just  referred  to,  so  far  as  the 
heater  element,  the  reflector  and  the  protecting 
guard  are  concerned? 

A.  I  do  not  see  any  [64]  substantial  difference 
between  the  two;  certainly,  they  are  the  same  in 
principle.  While  the  shape  of  the  reflector  differs 
somewhat,  the  net  result  seems  to  be  the  same.  The 
operation  is  certainly  the  same. 

Q.  Does  the  location  substantially  of  the  focus 
of  the  reflector  import  any  limitation  or  definition 
as  to  the  shape  of  the  reflector? 

A.  Well,  it  is  practically  impossible  to  locate  a 
coil  of  that  sort  at  the  focus  of  any  reflector  of  which 
I  have  knowledge,  because  it  would  be  too   large. 
You  can  more  nearly  approximate  an  effective  focus, 
however,  by  placing  the  coil  in  line  with  the  trans- 
verse axis  of  your  reflector.     But  if  you  put  it  cross- 
wise, as  shown  in  the  Shoenberg  patent  and  in  the 
patent  in  suit,  you  have  certain  parts  of  the  heating 
device  quite  out  of  effective  focus,  and  you  get  more 
or  less  divergence  of  at  least  some  of  the  rays  sent 
out  by  the  heater.     If  your  curvature  is  parabolic, 
you  get  the  heating  coil  very  close  at  points  to  the 
surface  of  the  reflector,  and  that  causes  heat  both 
from  that  close  proximity  and  also  the  fact  that  you 
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do  not  get  good  reflection  from  the  effective  sur- 
face, and  that  causes  it  to  heat  the  reflector  and  pro- 
vision must  be  made  for  taking  care  of  that  heat. 

These  exhibits  "A,"  "B"  and  "C"  all  seem  to 
have  been  built  more  or  less  in  accordance  with  the 
Shoenberg  patent  just  mentioned,  and,  indeed,  they 
all  have  the  date  of  that  patent  marked  upon  them. 
Exhibit  No.  "A"  is  of  the  pendant  type;  exhibit 
"B"  is  of  the  portable  or  pedestal  type,  such  as 
shown  in  the  patent  in  suit.     Exhibit  "C"  is  also 
oT   the    portable    type,    and    exhibit    "D"    is    also 
of  a  portable  type,  with  a  pedestal  but  the  reflector 
is  mounted  considerably  different  with  respect  to 
the  pedestal  than  exhibits  "B"   and  "C."      They 
all  have  a  concavo-convex  reflector,  they  all  have  a 
transverse    heating    element    mounted    within    the 
curvature    of    that    reflector,     [65]     they  all  have 
guard  wires  of  the  patent.     They  differ,  however, 
from  the  patent  in  suit  hi  that  they  do  not  have 
the  specific  flange  3a  of  the  patent  in  suit;  instead 
of  that  flange  they  have  a  beading  on  the  outer  edge 
of  the  reflector,  this  beading  apparently  being  for 
the  purpose  of  stiffening  of  the  edge  of  the  reflector 
and  to  a  certain  degree  at  least  providing  for  the 
attachment  of  the  guard  wires  or  cage.     I  should 
point  out  that  these  four  devices  are  also  different 
from  the  patent  in  suit  in  that  there  is  no  double 
casing    for    the    reflector,  or,  more  definitely,  that 
there  is  no  extra  casing  back  of  the  refiector. 

Q.  Do  you  find  anything  in  the  patent  in  suit  cor- 
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responding  to  the  turned-over  edge  or  beading  of 
these  devices? 

A.  Yes.     If  you  will  examine  Figures  2  and  5  of 
the  patent  in  suit,  you  will  find  that  same  beading. 
It  is  at  the  outer  periphery  of  the  reflector  desig- 
nated by  the  numeral  1.     You  will  find  that  turned 
back  or  beaded,  and  contacts  with  the  inner  surface 
of  the  flange  3a ;  that  serves  the  purpose  of  strength- 
ening the  reflector,  and    provides    for    engagement 
between  the  reflector  and  the  outer  casing  or  flange, 
which  flange  is  designated  as  3a.     There  is  also  a 
small  beading  apparent  in  Figure  5,  on  the  outer 
edge  of  the  flange  3a.     You  will  notice  down  at  the 
very  bottom  of  Figure  5  there  is  a  projection  to  the 
left  from  the  extreme  outer  forward  surface  of  the 
flange  3a,  which  seems  to  be  a  very  definite  form 
of  beading.     I  take  it  that  is  there  for  the  purpose 
of  protecting  the  outer  edge,  or  possibly  strengthen- 
ing it. 

Q.  Do  you  find  anything  in  Plaintiff's  Exhibit 
No.  2  corresponding  to  the  part  you  have  men- 
tioned ? 

A.  Yes.  It  is  quite  apparent  that  there  is  a  bead- 
ing on  the  outer  edge  of  the  flange,  which,  in  the 
patent,  is  designated  as  3a,  and  which  in  this  device 
is  a  flat  ring  outside  of  the  reflector;  there  is  also 
[66]  a  turned-over  portion  on  the  outer  edge  of 
the  reflector  in  this  device  which  in  the  patent  is 
designated  as  3.  This  turned-over  portion,  which 
may  be  designated  as  a  bead,  seems  to  strengthen 
the  reflector;  it  provides  for  a  fit  between  the  re- 
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fleeter  and  the  flange.  The  reflector  is  screwed  onto 
this  bead — this  bead  is  screwed  onto  the  flange  3a, 
and  where  the  screws  are  the  reflector  seems  to  be 
in  quite  intimate  contact  with  the  flange;  but  one 
place  particularly  in  between  the  screws  there  is  a 
small  air  space  shown  in  very  intimate  contact. 

Q.  Mr.  Beam,  I  would  like  to  have  you  compare 
the  plaintiff's  device,  which  is  admittedly  an  exem- 
plification of  what  is  shown  and  described  in  the 
patent  in  suit,  that  is,  exhibit  2,  with  the  defendant's 
device,  which  is  in  evidence  as  exhibit  No.  5,  and 
point  out  such  resemblances  and  such  differences  as 
may  appear  to  you,  having  special  reference  to  the 
heater  element,  the  reflector,  and  its  annular  member 
extending  outwardly — that  is,  in  the  plaintiff's  de- 
vice extending  outwardly  from  the  margin  of  the 
reflector ;  and  the  protecting  wire  cage,  its  means  of 
attachment,  and  the  means  of  supporting  and  insu- 
lating the  heater  element.  You  may  take  up  these 
features  in  such  order  as  they  may  best  appeal  to  you. 

A.  Starting  with  the  heating  element,  which,  of 
course,  is  the  most  important  element,  since  it  is  one 
that  generates  the  heat — the  device  would  not  be  any 
good  without  that  in  there,  I  find  quite  a  difference 
in  the  two  devices  in  the  mounting  of  the  heating 
element ;  in  the  Westinghouse  device,  exhibit  5,  this 
coil  is  mounted  in  the  longitudinal  axis  of  the  reflector, 
and  is  inserted  from  the  rear,  allowing  very  ready 
removal,  whereas  in  Plaintiff's  Exhibit  No.  2  the 
heating  element  is  arranged  transversely  of  the  axis 
of  the  reflector.     This  is  quite  an  important  differ- 
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ence  functionally,  because  the     [67]     straight-line 
arrangement  of  exhibit  5  is  a  much  better  arrange- 
ment, since  it  is  practically  bound  to  give  better  heat 
distribution,  and  allows  more  freedom  in  design  of 
the  reflector.     The  transverse  arrangement  of  the 
coil  is  bound  to  give  irregular  heat  distribution  on 
the  reflecting  surface,  and,  therefore,  will  generate 
considerable  more  heat  at  one  point  than  another, 
and,  in  fact,  heat  up  the  reflector  a  great  deal  more 
than  with  the  straight-line  arrangement  as  found  in 
defendant's   device,    exhibit   5.     To   overcome   that 
heating  up  of  the  reflector  the  plaintiff  has  provided 
an  extra  casing  at  the  rear  of  the  reflector,  so  as  to 
introduce  a  dead  air  space  in  between  the  two  cas- 
ings, and  to  prevent  the  public  from  coming  in  con- 
tact with  the  heated  reflector;  and,  in  addition,  has 
provided  the  outwardly  extending  flat  annular  flange 
for  the  same  purpose,  that  of  protecting  any  person 
who  should  desire  to  touch  the  device  from  being  un- 
comfortably heated.     This  flange  acts  in  a  sense  as  a 
radiator  to  conduct  the  heat  away  from  the  reflector. 
Defendant's   device,   exhibit   5,   does   not   have   the 
flange,  but  instead,  has  a  beading  on  the  outer  surface 
of  the  flange,  which  beading  corresponds  to  either 
the  beading  on  the  outer  edge  of  the  flange  3a,  or  to 
the  beading  on  the  outer  edge  of  the  casing.     In 
plaintiff's  device,  exhibit  2,  the  cage  or  guard  wire  is 
attached  to  the  outer  periphery  of  the  flange  3a,  and 
has  a  distinct  provision  for  hinging  these  guard  wires 
or  cage.     In  defendant's  device,  exhibit  5,  there  is 
no  such  provision  for  the  hinging  of  the  cage  or 
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guard  wires,  as  the  whole  cage  is  readily  removable. 
The  most  natural  thing  is,  if  you  want  to  get  at  the 
heating  device,  or  the  inner  surface  of  the  reflector, 
to  polish  it,  is  simply  to  remove  the  whole  cage,  pull 
it  right  off.  This  cage,  or  these  guard  wires  are  not 
in  defendant's  device,  exhibit  5,  attached  to  any 
outer  flange,  they  are  simply  attached  to  the  outer 
edge  of  the  reflector.     [68] 

Coming  now  to  the  specific  method  of  attaching  the 
heating  coil  in  the  two  cases,  we  find  that  due  to  the 
transverse  arrangement  of  the  heating  coil  in  plain- 
tiff's device,  exhibit  2,  two  connecting  means  are  re- 
quired and  used,  because  this  transverse  arrange- 
ment, together  with  the  necessary  length  of  the  coil, 
brings  your  lead  from  the  coil  to  points  in  the  reflec- 
tor separated  about  21/2  inches  apart.     That  neces- 
sarily requires  that  they  be  brought  through  the  re- 
flector to  the  rear  as  two  separate  leads.     Then  after 
the  leads  are  brought  through  the  reflector,  they  are 
drawn   together   in   between   the   two    casings    and 
brought  out  through  the  rear  of  the  outer  casing  end 
in  a  cord,  which  is  the  means  of  attaching  to  a  lamp 
or  to  a  socket  where  they  are  used.     In  the  defend- 
ant's device,  which  is  exhibit  5,  on  account  of  the 
straight-line  arrangement  of  the  coil,  the  leads  may 
be  brought  out  through  the  casing  in  a  much  simpler 
manner,  especially  since  there  is  no  outer  casing  to 
the  reflector.     In  this  exhibit  5,  the  heating  element 
is  simply  projected  through  the  rear  of  the  casing  to 
the  seg-ment  in  position  by  set  screws  on  the  rear- 
wardly  projecting  flange  of  the  reflector. 
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Q.  As  a  matter  of  fact,  does  the  reflector  of  the 
defendant's  heater  become  hot  in  service? 

A.  It  does— I  beg  your  pardon,  I  was  referring 
to  exhibit  2.  Now,  referring  to  exhibit  5,  which  is 
defendant's  device,  and  answering  your  question, 
the  reflector  of  that  design  does  not  become  heated 
to  any  noticeable  degree  in  service,  certainly  not  to 
any  detrimental  degree.  No  provision  for  protect- 
ing the  public  is  necessary. 

The  COURT.— Just  a  moment;  I  would  like  to 
ask  one  question. 

Q.  Let  me  ask  you  this  question :  Is  there  a  sub- 
stantial difference  in  the  temperature  of  the  two 
devices  in  actual  practice  and  operation? 

A.  I  have  noticed  a  difference  in  temperature, 
yes.  In  some  of  the  plaintiff's  devices  I  have  seen 
[69]  that  the  portion  of  the  reflector  nearest  the 
ends  of  the  coil  have  been  tarnished  apparently  as 
a  result  of  extreme  heating. 

Q.  But  I  am  thinking  more  of  the  outer  edge, 
what  is  referred  to  as  the  flange  in  one,  and  what 
is  referred  to  as  the  bead  in  the  other. 

A.  That  is  the  direct  result  of  the  distribution  in 
there;  that  is,  if  you  don't  get  your  reflector  over- 
heated, of  course  you  won't  have — 

Q.  I  am  asking  for  the  fact,  rather  than  for  an 
explanation.  You  tell  me  that  the  part  of  the  re- 
flector in  exhibit  5,  just  inside  of  the  flange  or  bead 
does  not  get  very  hot — hot  enough  to  do  any  injury. 
A.  It  does  not;  in  fact,  no  part  of  the  reflector 
does. 
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Q.  You  mean  to  say,  then,  that  that  flange  or  bead 
is  not  there  for  protecting  against  injury*? 

A.  I  would  say  so,  yes.  I  might  add  that  the  heat 
that  comes  to  the  outer  edge  of  the  reflector  would 
come  there  by  conduction  from  the  other  parts  of 
the  reflector.  This  is  made  of  metal,  which  is  a 
good  conductor  of  heat,  and  if  overheated  in  any 
spot,  it  would  be  conducted  out  to  all  the  surface. 
You  have  one  equal  distribution  of  your  heat  on  that 
surface,  and  that  reflector  has  to  act  as  a  conductor 
of  heat  from  one  spot  to  the  other. 

Cross-examination  of  Witness  BEAM. 
I  certainly  consider  the  transverse  arrangement 
of  the  elements  as  shown  in  the  Brown  patent  is 
inferior  to  the  longitudinal  arrangement  shown  in 
defendant's  structure  and  that  he  would  get  better 
results  if  he  had  arranged  it  longitudinally.     As  to 
whether  or  not  the  Brown  patent  contains  any  state- 
ment requiring  or  suggesting  that  the  element  be  ar- 
ranged transversely,  the  specification  says  it  should 
be  arranged  preferably  at  the  focus,  and  since  he 
shows  a  parabola,  it  certainly  is  a  strong  indication 
that  he  wanted     [70]     to  put  it  crosswise  as  he  has 
shown.     There   is  no   specific    statement    that    the 
heating  element  must  be  arranged  transversely  to 
the  axis,  but  it  is  shown  that  way,  and  it  would  be 
difficult  to  carry  out  the  language  of  the  claim  4  if 
the    other    arrangement    were    used.     It    certainly 
would  not  be  a  natural  way  of  carrying  out  the  lan- 
guage of  claim  4.     The  whole  make-up  of  the  device 
indicates    that  is  the  way  his  coils  should    be    ar- 
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ranged.     The  reason  which  makes  me  think  that  the 
transverse  arrangement  of  the  element  will  result 
in  a  poorer  heating  than  the  longitudinal  arrange- 
ment, is  that  in  the  first  place  the  heating  element, 
especially  if  you  were  using  a  parabola,  will  at  its 
ends  come  closer  to  the  reflector  than  it  should,  and 
you  interfere  more  with  the  reflection  of  the  rays, 
due  to  the  size  of  the  heating  unit,  the  necessary 
size  of  the  heat  unit,  by  the  crosswise  arrangement, 
than  you  would  with  the  longitudinal  arrangement.' 
That  is  not  purely  theory.     I  think  I  can  see  that 
very  definitely.     I  have  noted  devices  like  exhibit  2 
which  appear  to  have  been  made  by  the  Majestic 
Company,   in  which  the   surface    of    the    reflector 
near  the  ends  of  the  coil  had  been  burned.     I  have 
operated  one  of  the  Majestic  devices  in  my  own 
home  and  noted  it.     It  is  not  a  good  arrangement 
for  the  coil  in  there  on  account  of  the  generation 
of  heat.     I  noted  that  last  winter.     It  was  cold  last 
year,  and  I  used  the  Majestic  heater  to  keep  warm. 
I  bought  it  in  the  market  from  one  of  the  supply 
houses  in  New  York,  and  used  it  and  still  have  it. 
I  did  not  subject  it  to  any  scientific  test  to  find  the 
amount  of  heat  it  would  produce.     I  simply  noted 
its  operation  visually  and  by  holding  my  hands  in 
front  of  it  and  noting  the  heat.     I  noted  it  directly 
from  my  sense  of  feeling.     I   did  not  measure   it 
with  any  instrument.     I  have  also  operated  one  of 
the  Westinghouse  heaters  in  my  own  home  last  win- 
ter.    I  compared  it  with  the  Majestic,  but  I  did  not 
subject     [71]     it  to  any  scientific  test.     I  did  not 
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use  any  thermometer  to  measure  the  degree  of  heat 
between  the  two.     It  was  not  necessary.     Neither 
did  I  use  a  radiometer  in  connection  with  the  two 
devices.     My  theories  are  and  testimony  is  based 
on  the  visual  observation  to  a  great  extent.     If  you 
look  in  the  face  of  these  devices,  you  can  tell  a  great 
deal  about  distribution.     I  used  the  sense  of  touch; 
more  particularly  the  sense  of  feeling.     Of  course, 
one  of  these  heaters  will  produce  just  as  much  heat 
as  the  other  if  they  have  the  same  resistance  and 
use  the  same  current,  so  that  as  to  that  part  they 
are  all  the  same.     I  was  speaking  as  to  the  direction 
of  the  heat  and  the  distribution  of  it.     I  mean  that 
the  Westinghouse    would    distribute  the  heat  more 
effectually  than  the  other  one,  if  you  were  looking 
for    uniformity  in  the  projected  beam.     They  are 
cylindrical    in    form,  or  nearly  so,  and  somewhat 
wider    in    dimensions.      The    Westinghouse    heater 
projects  the  beams  in  parallel  lines;  I  would  not 
say    that    the    Brown   heater    projects    the    beams 
in    parallel    lines;    I    would    say    that    certainly 
it   projects    some    parallel   lines.      As    Mr.    Henry 
has    testified,  on  the   horizontal   plane    it   is   quite 
divergent.      You    must    bear    in    mind    that    the 
cross   arrangement   of   the   coil  presents   quite   an 
obstructing  surface  to  the  reflector,  so  that  the  rays 
that  are  reflected  backward  have  a  habit  of  commg 
out  and  hitting  the  coil,  and  of  course  that  tends  to 
heat  the  back  part  of  the  coil  more  than  the  front. 
That  in  itself,  is  a  source  of  disturbance.     The  ob- 
ject of  both  heaters  is  to  project  the  heat  from  the 
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reflector  out  into  the  room  in  the  shape  of  a  beam, 
as  nearly  solid  as  possible,  without  having  those  heat 
waves  scatter  around  in  other  portions  of  the  room, 
and  for  that  reason  they  are  generally  designated 
by  the  trade  as  beam  heaters.     My  idea  is  that  both 
of  these  heaters  attempt  to  do  the  same  thing,  in 
the  shape  of  using  a  beam     [72]     of  heat  from  a 
reflector,  and  that  the  Westinghouse  heater,  by  vir- 
tue of  it  longitudinal  arrangement  of  the  element, 
does  that  better    and    more    effectually    than    the 
Brown,  which  has  a  transverse  arrangement  of  the 
element.     I  have  held  a  handkerchief  in  front  of 
the  Westinghouse  device  in  immediate  contact  with 
the  guard  wires  when  the  heater  was  in  service  and 
it  did  not  burn  the  handkerchief  at  all.     I  have 
never  tried  it  on  the  plaintiff's  device,  because  I 
was  afraid  of  burning  my  handkerchief.    That  prob- 
lem of  preventing  that  heating  coil  from  obstructing 
the  action  of  the  reflector  seems  to  have  been  the 
problem.     I  notice  that  Mr.  Brown  has  had  a  recent 
patent  issued  to  him  for  a  way  of  getting  around 
that. 

Q.  Well,  if  that  is  true,  and  you  were  afraid  to 
put  your  hand  over  the  front  of  the  Brown  heater 
for  fear  that  it  might  be  burned,  or  that  it  was 
too  hot,  then  you  must  have  anticipated  or  argued 
that  more  heat  was  coming  out  of  that  heater  than 
out  of  the  Westinghouse  heater. 

A.  No,  it  was  not  my  hand,  it  was  my  handker- 
chief. The  point  is  not  the  amount  of  heat  in  toto, 
but  the  distribution  of  it;  you  get  local  hot  spots. 
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Q.  If  I  understood  you  correctly,  you  said  that 
the  Westinghouse  reflector  did  not  heat  up  when 
it  was  in  operation.     Is  that  correct? 

A.  Oh,  no,  I  said  not  detrimentally  so.     I  mean 
it  did  not  heat  up  to  such  an  extent  as  to  become 
detrimental.    It  got  warm,  warmer  than  when  it  was 
not  in  use.     After  it  has  been  running  for  some  time- 
I  have  put  my  naked  hand  on  the  reflector  without 
evil  results.    I  have  also  put  my  finger  on  the  flange, 
or  what  you  call  the  bead  around  the  rim  and  it 
was  not  detrimentally  hot.     I  would  not  call  it  hot, 
it  was  warm.     I  don't  remember  putting  my  hand 
on  the  inside  of  the  reflector  during  the  burning  of 
the  device,  but  there  would  not  be  much  difference. 
The  Brown  reflector  heats  up  and  gets  hot,  hotter 
[73]     than  the  Westinghouse  heater.     For  instance, 
as  evidenced  by  the  burning  of  the  surface,  and  the 
general  appearance.     I  have  tested  the  two  to  see 
which  gets  hotter,  by  feeling  the  device  and  noting 
the  distribution.     The  back  of  the  Brown  heater  is 
cooler  than  the  back  of  the  Westinghouse,  having 
an  air  space  between.     I  should  say  it  is  the  im- 
pingement  of   the   radiant   wave   energy   from  the 
element    against  the   surface  of   the  reflector   that 
heats  the  reflector.     The  rays  strike  there,  and,  due 
to  the  imperfections  of  the  device,  some  of  the  en- 
ergy is  lost  and  that  goes  into  heat.     An  ideal  re- 
flector would  be  one  which  reflects  the  entire  energy 
without  absorbing  any  of  it.     In  all  of  the  reflectors 
it  is  impossible  to  produce  one  of  that  ideal  charac- 
ter, and,  therefore,  the  reflectors  in  use  do  absorb 
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some  of  the  radiant  energy  and  become  heated  up. 
That  is  true  of  both  the  Brown  and  the  Westing- 
house.     Neither  of  them  present  perfect  surfaces. 
Both  of  them  absorb  some  of  the  radiant  energy 
and  thereby  become  heated.     To  call  this  annular 
portion  around  the  edge  of  the  Westinghouse  re- 
flector a  flange,  I  do  not  think  would  be  the  natural 
way  of  describing  it;  that  is  turned  over  or  beaded 
to  strengthen  the  edge.     If  I  wanted  to  tell  a  man 
what  a  flange  is,  I  would  say  it  was  a  distinct  pro- 
jecting portion.     Specifically  on  a  curved  surface, 
I  think  it  ought  to  be  flat,  but  there  may  be  excep- 
tions to  that.     A  great  deal  depends  on  the  size,  on 
the  purpose,  how  natural  it  is  to  make  it.     If  I  had 
a  flat  piece  of  metal  and  were  to  bend  the  edge  of 
it  at  a  right  angle  to  the  plane  of  the  metal,  that 
bent    portion    would    not    necessarily  be  termed  a 
flange.     I  would  want  to  see  it  first  before  I  spoke 
of  it  as  a  flange  or  bead.     If  you  were  to  take  a 
piece  of  tin  plate,   and  bend  the  edge  at  a  right 
angle,  say  one-quarter  of  an  inch  of  the  plate,  bend 
that  at  right  angles  to  the  surface  of  the  plate,  you 
[74]     might  possibly  call  it  a  flange,  but  I  think 
it  would  be  more  natural  to  call  it  a  bead,  or  an 
edge,  or  a  frame.     Where  it  is  flat,  just  as  flat  as 
this  member  a3  in  the  Brown  device,  it  would  be 
pretty  difficult  to  say  what  you  would  call  it.     It 
depends  on  the  purpose  and  appearance.     The  outer 
edge    of    exhibit  "D,"  in  plaintiff's    prior    device 
No.  3,  there  is  a  bead  on  the  outer  edge  of  the  re- 
flector within  the  terms  of  the  definition.     The  prior 
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devices  No.  2  and  2b  and  No.  1  also  have  such  a 
bead.     They    all    have    well    defined  beads,  around 
their    perimeter.     The  bead  is  a  very    small    one. 
That  bead  is  in  the  shape,  practically,  of  a  round 
metallic  cord  with  the  edge  turned  under  so  as  to 
practically  make  it  a  round  or  solid  shape,  if  you 
take  it  to  mean  cylindrical  in  cross-section.     This 
thing  in  the  Westinghouse  heater  which  I  call  the 
bead  does  not  have  the  outer  edge  turned  over  so 
that  in  cross-section  it  would  be  cylindrical;  it  is 
not    turned    around  360  degrees.     That  is  not  the 
same  kind  of  a  bead  that  I  find  in  these  Majestic 
devices  with  respect  to  the  contour  of  the  same.     It 
would  seem  to  me  more  natural  to  use   the  term 
bead  in  respect  to  the  Westinghouse  device.     How- 
ever, I  do  not  think  that  matters  very  much  what 
you  'call  it,  because  Plaintiff's  Exhibit  2  has  much 
the  same  thing  on  the  outer  edge  of  its  reflector, 
which  in  the  patent  is  marked  with  the  numeral  1. 
Whether  or  not  it  would  be  correct  from  a  mechan- 
ical sense  to  term  this  projection  on  the  edge  of  the 
Westinghouse  heater  technically  a  bead,  I  will  say 
that  if  you  gave  that  device  to  a  mechanic  and  told 
him  to  bead  the  edge,  he  would  quite  likely  come 
back  with  this  form.     I  think  that  would  go  for  a 
device  of  that  size.     If  the  edge  of  this  device  were 
turned  under  and  rolled  as  shown  in  the  Majestic 
device,  you  might  call  it  a  perfect  bead,  because  it 
is  cylindrical  in  cross-section.    The  reason  the  West- 
inghouse did  not  adopt  that  kind  of  a  cross-section 
[75]     is  that  it  would  cost  more  to  turn  that  clear 
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over.     I  do  not  know  that  it  would  not  cost  as  much 
to  make  a  bead,  technically  so-called  in  the  manufac- 
ture of  sheet  metal  as  it  would  to  manufacture  that 
device  as  it  is  shown  in  the  Westinghouse  heater. 
I  am  not  acquainted  with  the  mechanical  process  of 
making  beads  on  the  edge  of  sheet  metal.     Some- 
times it  is  turned  over  by  spinning. 

The  COURT.— That  you  may  understand  each 
other,  he  may  be  talking  about  one  form  of  bead, 
and  you  another.  You  have  in  mind  a  bead  of  the 
size,  possibly,  of  this  shown  on  the  Majestic  device, 
and  he  had  in  mind,  possibly,  a  bead  of  the  size' 
indicated  by  this  turned-over  edge  on  the  Westing- 
house device. 

Mr.  MILLER.-Is  that  what  you  had  in  view  in 
giving  your  answers  ? 

A.  I  had  in  mind  the  turning  of  this  particular 
curved  portion  into  a  cylinder. 

The  COURT.— Referring  to  exhibit  5^ 
A.  Yes. 

Mr.  MILLER.-Q.  You  mean  it  was  cheaper  to 
make  it  just  like  this  instead  of  to  turn  the  edge 
under?        A.  Yes,  as  I  understand. 

Q.  How  would  you  define  a  concavo-convex  re- 
flector ? 

A.  I  had  a  definition  on  a  memorandum  which 
might  possibly  be  better  than  trusting  to  my  mem.- 
ory.  I  find  I  do  not  have  it  there.  It  is  an  egg- 
shell shape;  it  has  a  hollow  curvature  on  one  side, 
and  a  projecting  curvature  on  the  other.  I  cannot 
think  of  the  technical  terms  at  this  time,  but  half 
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of  an  egg-shell  is  concavo-convex. 

Q.  Is  the  inside  of  the  curve  regular  and  uniform 
throughout  its  surface  ? 

A.  It  ought  to  be  regular  in  curvature  on  both 
sides,  but  the  degree  of  curvature  on  the  two  sides 
may  not  be  the  same.    One  form  of  the  concavo-con- 
vex surface  is  termed  divergent,  and  the  other  form- 
is  called  the  convergent. 

Q.  Look  at  Plaintiff's  Exhibit  6  and  tell  me  if  the 
interior  curvature  of  that  device  differs  in  character 
from  that  of  the  [76]  Brown  patent  and  the 
Westinghouse  device  1 

A.  Yes,  it  differs  somewhat  from  both  of  them. 
This  is  bowl-shaped,  or  somewhat  irregular  curva- 
ture, whereas  the  plaintiff's  device,  exhibit  2,  is  of 
parabolic  curvature,  and  defendant's  device,  exhibit 
5,  is  still  different  in  that  it  has  a  circular  curva- 
ture. 

Q.  Is  the  parabolic  curvature  regular  m  contour 

throughout '? 

A  It  appears  to  follow  the  outline  of  one  par- 
ticular parabola,  if  that  is  what  you  mean.  Of 
course,  you  have  got  to  bear  in  mind  that  the  curva- 
ture of  a  parabola  changes  from  point  to  poim, 
whereas  in  a  circle  the  curvature  is  always  the  same. 
Q.  The  curvature  in  a  parabola  is  always  the  same 
for  any  specific  parabola,  isn't  itl 

A  No.  The  cruve  changes  as  it  goes  outward. 
You  cannot  lay  a  draftsman's  curve  on  two  parts 
of  the  same  parabola  on  the  same  side  of  the  longi- 
tudinal axis  and  match  them. 
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Q.  Is  the  curvature  of  the  surface  of  the  parabola 
regular  above  its  axis? 

A.  Yes.     All  three  of  these  are  that;  they  are  all 
symmetrical  around  a  central  axis. 

The  COURT. — Is  that  which  you  have  in  your 
hand? 

A.  Yes,  taking  this  as  the  longitudinal  axis,  the 
curvature  is  the  same  on  that  side  as  on  that  side. 

Mr.  MILLER.— Q.  But  there  are  different  curva- 
tures in  this  exhibit  6?        A.  Yes. 

Q.  In  fact,  one  part  of  it  is  perfectly  flat,  is  it 
not?      A.  The  back  is  flat. 

Q.  And  the  sides  have  different  curves  in  them? 

A.  Yes,  they  have  different  curves. 

Q.  Some  of  them  are  concave  and  some  are  con- 
vex, are  they  not? 

A.  That  might  possibly  be  said  of  those  curves. 
It  is  a  little  difficult  to  tell.  The  whole  thing  is  con- 
cavo-convex to  my  mind. 

Q.  Would  that  device  make  an  efficient  reflector 
for  a  beam  heater? 

A.  Yes,  it  would,  depending  on  how  you  arranged 
the     [77]     coil  with  respect  to  it. 

Q.  Isn't  it  a  fact  that  the  heat  rays  would  cross 
each  other  and  be  scattered  out  into  the  room  in 
all  directions,  instead  of  in  a  beam? 

A.  No ;  that  would  throw  a  beam,  possibly  not  a 
strictly  cylindrical  beam;  it  would  be  somewhat 
divergent. 

Q.  The  rays  would  scatter  out  in  the  room,  would 
they  not? 
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A.  Not  all  over  the  room,  no.  I  could  reflect  that 
onto  you  and  you  could  feel  it,  and  you  would  not 

feel  it  back  of  it. 

Q.  In  Defendant's  Exhibit  "D,"  there  is  a  plane 
surface  at  the  back  of  the  heater,  and  a  curved 
surface  at  the  side  also.    That  is  true,  is  it  not? 

A.  Yes. 

Q.  Do   you  think  that  would  make   an  efficient 

beam  heater? 

A.  Yes.  That  is  a  little  better  adapted  for  a 
transverse  heating  element  than  plaintiff's  device, 
exhibit  2,  except  that  it  is  not  quite  big  enough. 

Q.  You  mean  by  that,  that  it  would  make  a  more 
efficient  device  than  Brown's  heater? 

A.  If  the  reflector  were  somewhat  larger,  I  should 
think  so,  because  it  does  not  seem  to  have  that 
problem  with  respect  to  the  horizontal  arrangement 
of  the  coil  there.  You  see,  you  have  got  a  flat 
surface  at  the  back,  there,  and  that  is  a  umform 
distance  from  the  heating  coil,  and  you  would  not 
expect  it  would  burn  on  the  surface  as  quickly  as 

the  other. 

Q  Can  you  explain  why  it  was  that  heater  did 
not  take  sufficiently  with  the  public  to  be  permanent, 
but  on  the  contrary,  was  abandoned  when  Brown 
No.  7  heater  was  introduced? 

A  Well,  it  was  not  copper  colored;  that  is  one 
thing;  and  it  was  small,  not  near  as  big  as  that 
other     Plaintiff's  Exhibit  2  is  coppered  up. 

Q  In  other  words,  you  think  that  the  Brown 
heater  that  is  in  evidence  here,  No.  2,  by  virtue  of 
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being  made  of  copper,  and  in  the  form  in  which  it 
is  there  shown,  was  more  attractive  [78]  in  ap- 
pearance than  the  old  heater.  Is  that  what  you 
mean  to  express? 

A.  Yes,   it   is  more   attractive  on   that   account, 
coppered  up. 

Redirect  Examination  of  Witness  BEAM. 
Referring  to  the  patent  of  Warner,  No.  1,120,003 
Defendant's  Exhibit  "H,"  I  find  there  is  a  turned- 
over  edge  on  the  reflector  which  is  indicated  in  the 
patent  by  the  letter  f,  which  corresponds  to  the 
turned-over  edge  of  defendant's  device.  This  is 
particularly  shown  in  Fig.  2  of  the  Warner  patent 
at  the  extreme  left-hand  edge  of  the  reflector. 

Recross-examination  of  the  Witness  BEAM. 
That  turned-over  edge  of  the  Warner  patent 
shows  a  complete  turning-over  of  the  edge  so  ag  to 
produce  a  bead  which  in  cross-section  is  not  quite 
cylindrical,  but  is  turned  back  so  as  to  meet  the 
outside  portion  of  the  reflector  f,  and  at  that  point 
joins  the  outside  casing  c.  There  is  no  statement 
m  the  specification  of  that  patent  regarding  the 
turned-over  edge. 

On  this  point  defendant  rested  its  defense. 

PLAINTIFF'S  REBUTTAL. 

Testimony  of  George  J.  Henry,  for  Plaintiff   (In 

Rebuttal) . 

In  rebuttal,  plaintiff  called  as  a  witness 
GEORGE  J.  HENRY,  who  gave  the  following 
testimony : 
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Referring  to   Defendant's   Exhibits     'A,         -B, 
"C"    and    "D,"    and    comparing    them    with    the 
mechanical  structure  sliown  in  the  patent  in  suit 
as  to  similarities  or  differences,  speaking  generally 
as  to  all  of  these  exhibits  to  which  you  have  re- 
ferred me,  they  are  noticeably  distinguished  from 
the  Brown  mechanical  patent  in  suit,  in  that  the 
reflector  is  not  a  concavo-convex  reflector  m  any 
sense  of  the  word,  as     [79]     contemplated  m  the 
Brown  patent.    They  are  all  devoid  of  an  annular 
member  extending  outwardly  from  the  margin  ot 
the  reflector.    They  are  all  devoid  of  a  focal  pomt 
or   focal    area   or   volume    about   which   the   heat 
element    is    disposed.     For    the    first    and    second 
reasons  which  I  have  given,  they  fail  to  deliver  a 
radiant  beam  or  a  beam  of  radiant  energy  which 
would  be  sensed  as  heat  by  a  person  in  the  range 
of  such  a  beam.     On  account  of  the  shape  of  the 
reflectors  in  all  five  of  these  exhibits,  the  reflected 
rays,  because,  of  course,  there  will  be  reflected  rays 
of  radiant  energy,  will  criss-cross  in  various  direc- 
tions, producing  an  hiatus  of  impacting  beams  or 
rays-not  beams-of  different  intensity  at  various 
points,   and   none   of   them   sufficiently   intense   to 
make  the  heater  useful  as  a  beam  heater  to  a  body 
located  at  any  material  distance  from  the  heater, 
itself     With  the  exception  of  exhibit  6,  they  are 
provided  with  heat  elements,  and  exhibit  6  is  the 
dish-shaped  back  only  of  the  heater  which  was  in- 
tended to  be  furnished  also  with  a  heat  element; 
the  reflector  or  back,  for,  really,  it  is  more  probably 
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a  backing  or  housing  than  a  reflector  in  all  of  these 
five  heaters,  as  rather  a  protective  shield  than  a 
protector.      It,    of   course,    does   function   to   some 
extent  as  a  reflector  in  exactly  the  same  way  that 
a   stone   wall   functions   as   a   reflector   of   radiant 
energy.    If  one  is  passing  by  a  stone  wall  on  which 
bright  sunshine  is  impinging,  you  at  once  detected 
some  reflected  warmth  therefrom,  or  at  least  you 
detect  warmth  generated  by  radiant  energy  reflected 
therefrom.     In  this  case  there  is  a  very  large  area 
reflecting  rays  of  radiant  energy  in  all  directions, 
and  if  you  are  close  to  such  a  surface  you  will,  of 
course,  receive  enough  of  these  upon  the  sensory 
nerves  of  the  body  to  experience  the  sensation  of 
heat;  in  the  same  way,  if  you  hold  your  hand  close 
to  one     [80]     of  these  heaters  in  the  exhibits  now 
under  discussion,  you  will  experience  slightly  more 
heat  in  the  front  of  the  heater  than  you  will  in  the 
back.     Some  of  this  is  due  to  reflection  of  radiant 
energy  from  the  interior  of  the  casing,  or  reflector, 
but  the  form  of  the  reflector  in  each  of  these  ex- 
hibits is  such  that  the  rays  from  different  portions 
of  the  heater  unit  itself,  as  reflected  from  different 
portions  of  the  reflectors  themselves,  will  be  very 
divergent  in  the  aggregate,  and  in  the  case  of  any 
individual   point  or  ray,   it  will   be  in   criss-cross, 
and  will,  in  turn,  criss-cross  other  rays  in  a  way 
to  produce  a  very  highly  inefficient  radiant  emana- 
tion.    This  radiant  emanation  cannot  be  called  a 
beam  in  the  sense  of  that  which  is  producible  and 
is  produced  by  the  reflector  of  the  Brown  patent 
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with  the  heating  element  arranged  a  focus  or  about 
an  axis  on  which  several  foci  will  lie.     In  either 
of   the   last   two   instances   employing    a   concavo- 
convex  reflector,  that  is,  one  which  is  curved  at 
every  point  in  such  a  way  that  the  curve  is  express- 
able'  by  a  mathematical  foi-mula,  as  is  that  of  a 
circle    or   any   of  the   comie  sections   and   certain 
other' curves;  in  the  case  of  such  a  concavo-convex 
reflector  with  a  heat  source  or  unit  mounted  about 
its  foci,  the  emanating  rays  will  be  conserved  m 
the  shape  or  form  of  a  beam,  whose  cross-section 
will  be  more  or  less  circular,  according  to  the  dis- 
position of  the  heat  unit  within  the  reflector    and 
the  shape  of  the  reflector  surface.    Such  a  reflector 
beam  is  generated  in  and  emanates  from  the  Brown 
heater  as  constructed  in  accordance  with  the  P^^"* 
in  suit,  and  likewise  from  the  heater  of  the  defend- 
ant's construction.     In  the  reflector  of  Plaintiff  s 
Exhibit  6,  the  greater  portion  of  the  reflector,  or 
at  least,  that  which  receives  the  greater  portion  of 
the  rays  emanating  from  the  heat  unit,  and  which, 
to  be  efficient,  should  be  reflected  as  a  beam,  is  in 
reality  a  flat  surface.     [81]     The  same  applies  to 
the  other  exhibits,  with  the  exception  of  Defend- 
ant's Exhibit  "C,"  in  which  there  is  likewise  a  flat 
surface,   but   not   of    quite   so    great   proportions. 
This  flat  surface  will  reflect  radiant  rays  m  praeti- 
callv  every  direction.    These  exhibits  are  of  nickel 
or  of  nickeled  surface,  and  as  such  are  not  nearly 
as  efficient  in  the  reflection  of  the  radiant  heat  rays. 
They  are  all  devoid  of  a  cool  edge  removed  from 
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the  range  of  the  impact  of  the  radiant  rays.     They 
all,   being  inefficient   reflectors,    will   become    quite 
hot,  and  the  protection  of  such  a  rim  in  their  case 
would  be  even  more  necessary  than  in  larger  re- 
flectors and  of  more  efficient  shape.     In  the  case 
of  exhibit  "D,"  there  are  two  heat  elements  mani- 
festly out  of  any  central  axis,  and  the  construction 
of  such  a  device  as  this  clearly  indicates  a  total 
avoidance  or  lack  of  appreciation  of  any  reflector 
rays  in  which  there   could  possibly  be   conserving 
in  the  form  of  a  beam.     I  have  made  tests  with 
heaters   of  the   kind   illustrated  by   these   exhibits 
which  are  before  me  with  a  view  of  ascertaining 
their  efficiency  as  compared  with  the  efficiency  of 
ihQ  Brown  heater.     With  some  of  them  I  found 
they   were   grossly   inefficient   as   regards   the   pro- 
duction of  a  radiant  beam.     Radiant  beam  would 
he  such  a  beam  as  would  appear  of  light,  for  ex- 
ample, in  coming  through  a  hole  in  a  roof  into  a 
darkened  room;   sun  rays  would  create  a  radiant 
beam;  the  radiant  beam  is  made  up  of,  presumably, 
waves  in  the  ether  traveling  in  perfectly  straight 
hues  and  at  an  enormous  rate  of  speed,  the  same 
as  light;  light  being  one  of  the  manifestations  of 
radiant    energy,    and    of    a    certain    specific    wave 
length.     Other    wave    lengths    of    radiant    energy 
which   do  not  give   us   the   sensation   of  light  are 
observable  in  other  devices,  or  may  be  made  mani- 
fest to  us  by  other  devices,  as  for  example,   that 
which  produces  heat.     We  cannot  see  the  radiant 
energy  which  produces  heat,     [82]     but  our  sensory 
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nerves  detect  the  impact  of  the  waves.     For  a  1 
purposes  of  ordinary  comparison,  it  is  well  to  think 
of  them  just  as  though  they  were  like  rays;  that 
is  they  travel  in  a  straight  line,  they  travel  at  the 
same  rate  of  speed;  they  are  subject  to  substantially 
the  laws  of  optics  in  that  they  may  be  reflected  from 
certain  surfaces  more  than  other  surfaces.    Polished 
copper  is  a  highly  efficient  surface  for  the  reflection 
of  radiant  heat  waves,  meaning  by  that  radiant  heat 
energy  having  a  certain  range  of  wave  lengths. 

Q.  Does   the   Brown   heater   in   suit   produce   a 
beam-*        A.  It  does,  decidedly  so. 

Q.  Is  there  any  utility  or  advantage  in  producing 

that  kind  of  a  beam? 

A   A  very  great  utility,  in  that  a  relatively  small 
consumption   of    electrical   energy   may   be    trans- 
formed   into   heat   waves    and   concentrated    at    a 
particular    point    without    making    necessary    the 
warming  of  the  entire  room,  for  example.     With 
the  Brown  heater  we  have  a  heater  that  will  keep 
you  comfortably  warm  in  a  perfectly  cold  room; 
you  can  keep  all  the  windows  open  and  still  retain 
a  very  high  degree  of  efficiency  of  warmth,  attained 
from  a  verv  small  consumption  of  electrical  energy. 
It  is  quite'analogous  in  receiving  qualities,  and  as 
different  from  most  forms   of  heaters  to   an   ex- 
perience that  one  would  have  in  walking  across  a 
glacier  on  a  very  warm  summer  day,  or  out  on  the 
snow  on  a  very  warm  day;  you  feel  a  decided  sen- 
sation of  warmth,  so  hot  at  times  you  may  have 
to  take  your  coat  ofE,  and  still  the  thermometer  is 
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at  a  very  low  temperature.    The  reason  is  that  you 
are  receiving  a  very  intense  beam  of  radiant  energy 
from  the  snow.     The  same  will  apply  to  a  Brown 
heater.    A  thermometer  in  a  room  will  show  almost 
no  increase  of  temperature,   and  yet  you  can  get 
into  a  hot  perspiration  by  being  within  the  beam 
of     [83]     one  of  the  heaters  in  a  very  short  space 
of  time;  the  room  itself  is  not  warm,  the  air  is  not 
warm,  the  other  objects  are  not  warm;  the  warmth 
is  merely  the  sensation  you  get  from  the  radiant 
beam  on  your  body  from  the  reflector  of  the  Brown 
heater,  and,  as  such,  it  is  the  only  type  of  heater 
that  is  in  this  case  which  will  produce  the  beam. 
The   Westinghouse   I   consider   the   same   identical 
type.     These  other  heaters  do  not  produce  a  beam 
of  heat. 

Q.  Is  there  any  exhibit  in  evidence  here  of  the 
prior  art  which  does  produce  that  kind  of  a  beam? 

A.  No,  there  is  not,  precisely. 

Q.  Do  you  consider  the  production  of  a  beam 
such  as  that  as  being  new  in  Brown  so  far  as  the 
evidence  here  shows?        A.  It  certainly  was. 

Q.  That  is  really  the  essence  of  his  discovery, 
then,  is  it?        A.  I  consider  it  so. 

The  Shoenberg  patent,  which  is  Defendant's 
Exhibit  ''I,"  does  not  show  anything  with  reference 
to  this  issue  here,  any  further  than  what  is  shown 
by  these  five  exhibits  which  I  have  referred  to,  and 
my  answer  in  regard  to  the  five  exhibits  applies 
also  to  the  Shoenberg  patent.  No.  1,109,551. 

The   Morse   device    (Defendant's   Exhibit   '^F") 
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is  one  for  the  purpose  of  concentrating  heat  upon 
a  portion  of  the  body  for  therapeutical  use,  pri- 
marily, and  is  a  heat  container  rather  than  a  heat 
reflector,  the  idea  of  the  patent  being  clearly  ex- 
pressed as  intending  to  conserve  the  heat  withm 
the  bowl-shaped  member  No.  1. 
The  COURT.— Does  that  throw  a  beam,  or  does 

'*  r  I  would  consider  that,  if  utilized  on  standards, 
it  would  go  a  little  closer  to  throwing  a  beam  than 
would  the  nickel-plated  devices  and  the  Shoenberg 
dish  fox^  to  which  I  have  testified,  but  the  source 
of  heat  is  very  clearly  and  materially     [84]     re- 
moved from  the  focus,  and  the  edges  of  the  reflector 
are  extended  over  in  such  a  way  that  most  of  the 
beam  thrown  from  the  back  of  the  reflector  would 
be  interfered  with  by  the  side  before  it  ever  left 
the  reflector,  with  the  result  that  you  would  have 
a  very  ineflicient  reflection  of  heat  rays,  and  a  very 
material  divergence  as  soon  as  you  got  away  from 
the  front  edge.     The  purpose  of  the  inventor  was 
to  concentrate  his  heat  along  the  line  correspondmg 
with  the  flange,  numeral  2,  and  it  might  be  eflicien 
for  that,  but  would  not  be  efficient  as  a  radiant 
reflector  for  producing  a  beam.     Defendant  s  Ex- 
hibit "G,"  Geiger  patent,  in  connection  with  tlie 
model  which  has  been  put  in  evidence  as  an  ex- 
Ipliflcation  of  it  and  marked  Defendant's  ExhAit 
"M  "   is   very   decidedly   different  from   anythmg 
sho;n  in  the  Brown  patent,  in  that  the  reflection 
from  that  would  be  spread  over  a  very  large  surface 
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and   of   a   highly   irregular   nature.      The   rays   of 
radiant  energy  would  criss-cross  and  diverge  to  a 
degree   exactly  the   contrary  of  that   desired  in   a 
beam  heater.     It  is  just  the  antithesis  of  a  beam 
heater.    Referring  to  ihe  English  patent  which  has 
been  referred  to  as  the  Simplex  patent,  No.  19,971, 
a  reflector  of  a  form  corresponding  with  the  casing 
^r  outer  sheet  of  the  reflector  of  this  patent  would 
not  throw  a  beam  in  any  sense  of  the  word.     Most 
of  the  heat  rays  will  be  reflected  back  and  forth 
within  the  heater  device,  itself,  resulting  in  heating 
up  the  reflector,  rather  than  in  securing  reflection. 
The  few  rays  that  will  be  thrown  outwardly  will  be 
criss-crossed  in  all  directions,  doing  just  the  con- 
trary of  a  beam.     The  shape  of  the  reflector,  the 
flutes  that  are  in  it,  its  long  heat  element,  and  its 
conical  lines,  would  produce  that  criss-cross.     Re- 
ferring to  the  Warner  patent,  Defendant's  Exhibit 
''H,"  the  same  applies  to  this  heater;  it  will  not 
produce  a  beam  in  the  sense  that  I  have  been  em- 
ploying this  term,   and     [85]     as   contemplated  in 
the  Brown  heater.     The  object  of  this  and  other 
heaters  in  the  art  seems  to  have  been  the  produc- 
tion  of   warm   air,   with   the   idea   that   the   trans- 
ference of  warm  air  by  convexion  will  do  the  de- 
sired heating.     The  Brown  heater  is  not  intended 
to  produce  warm  air,  it  being  distinctly  a  radiant 
heater   as   distinguished   from   the   type   of  heater 
mdicated    in    the    Warner    patent.     For    example 
Warner  does  very  clearly,  commencing  at  line  52,' 
page    1    of    his    specifications,    "Substantially    all 
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the  surface  of  the  resistance  wire  is  open  to  «fitact 
with  the  air,  producing  a  structure  m  which  the 
heating  eilect  has  the  gi^eatest  possible  efficiency 
with  the  result  that  the  device,  as  a  whole,  though 
in  a  small  and  readily  portable  form,  is  capable 
of  readily  heating  large  volumes  of  air,  making  it 
partieularly  useful  for  the  heating  of  rooms. 

The  mamier  in  which  the  annulus  carrying  the 
resistance  is  formed  and  its  location,  ""ateriaUy 
away  from  any  focal  range,  clearly  indicates  the 
intent  of  the  patentee  was  not  the  employment  of 
a  reflecting  surface  to  produce  a  beam,  nor  did  he 
produce  a  reflecting  surface,  a  heat  unit  which 
would  produce  a  beam,  but,  rather,  a  container  or 
circulating  structure  about  which  air  would  circu- 
late and  be  heated. 

Referring  to  the  Porter  patent.  Defendant  s  Ex- 
hibit "N,"  this  is  an  electric  fan  in  which,  by  the 
employment  of  resistance  embedded  in  or  upon    he 
blades  of  the  fan  the  inventor  contemplated  the 
warming   of   air   which   would  pass   over  the   fan 
blades   when   the   fan   was  in   operation;   the   air 
passing  over  the  blade   would  become  warm  and 
would  be  thrown  out,  and  by  convexion  would  warm 
objects  on  which  the   so  heated  air  would  subse- 
quently impinge.     It  is  not  a  beam  heater  m  the 
same  sense  at  all  as  Brown,  nor  is  it  a  beam  heater 

in  any  sense.     [86] 

Q  Referring  to  this  Westinghouse  heater,  Plain- 
tiff's Exhibit  5,  please  state  whether  or  not  the 
curved-over  outer  edge  of  the  reflector  that  is  there 
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shown  can  be  properly  termed  in  mechanics  as  a 
bead? 

A.  I  do  not  so  consider  it,  and  in  mechanics  I 
would  consider  the  proper  term  to  apply  would  be 
a  iiange.  A  bead  is  ordinarily  where  the  metal  is 
turned  over  on  itself,  and  in  intimate  contact,  with- 
out air  space  between,  and,  moreover,  forms  a  com- 
plete circle  or  substantially  a  complete  circle.  This 
is  a  flange  in  every  sense  of  the  word  in  mechanics, 
and  in  the  sense  of  the  Brown  patent. 

Cross-examination. 
Mr.  CARR.— Qi   What  is  the  turned-over  edge  of 
the  part  marked  -1"  in  the  drawing  of  the  patent 
in  suit? 

A.  That  is  a  flange.  It  is  not  the  entire  flange 
contemplated  in  the  patent,  but  it  is  in  mechanics 
a  flanged-edge  on  the  reflector  1. 

The  COURT.— Q.  Suppose  it  were  not  turned 
over,  what,  then,  would  it  be? 

A.  Do  you  mean  if  it  were  at  right  angles  to  the 
axis  ? 

Q.  No.  If  this  were  not  turned  over  at  all,  it 
would  be  a  flange,  would  it  not? 

A.  Yes,  it  would,  in  mechanics. 

Q.  Being  turned  over,  what  is  the  turned-over 
part  called? 

A.  If  I  were  describing  that  to  a  workman  in 
metal,  I  would  call  it  a  turned-over  flange.  In 
order  to  describe  it  fully  to  him  he  would  have  to 
be  given  a  sketch;  whereas,  if  he  were  making  the 
reflectors  and  I  instructed  him  to  put  a  bead  on 
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the  outer  edge,  I  am  sure  he  would  know  at  once 
what  I  meant  and  would  produce  a  bead  on  there. 
Flanges   are  of  various   forms,   depending   on  the 
purpose  for  which  they  are  intended.  _ 

Mr  CARE.-Q-  In  view  of  your  criticism  ot 
what  is  shown  in  the  Shoenberg  patent.  No.  1,109,- 
551,  please  note  this  [87]  language  appearmg  on 
lines  48  to  53,  page  1,  specifications. 

"The  reflector  consists  preferably  of  a  highly- 
polished  metal  shell  1,  which  is  somewhat  hemi- 
spherical or  dome-shaped,  and  serves  to  reflect  the 
heat  waves  received  from  the  heater  and  direct 
them  outwardly  from  its  inner  concave  surface. 
To  your  mind,  what  is  the  significance  of  that . 

A   That  portion  of  the   reflector  is  of  concave 
form    and  does  reflect  rays  outwardly.     The  edges 
of   the   reflectors  in  the   several  nickel-plated  ex- 
hibits  "A"  to  "D,"  and  6,  to  which  I  previously 
testified,  all  answer  that  description.     That  is    a 
portion  of  the  reflector  is  of  a  curved  form;  tha 
Lrve  does  reflect  rays  outward,  but  it  does  not 
follow  that  those  rays  take  the  form  of  a  beam, 
which  are  collected  together  in  the  form  of  a  beam; 
in  fact,  they  are  not  in  any  of  these  exhibits,  or  m 

that  patent.  „„   „f 

Q,.  Is   there   any   criss-cross   and   divergence   of 

heat  waves  in  the  operation  of  the  devices  of  the 

patent  in  suit? 

A  There  is  to  a  small  degree,  a  very  small  degree 
compared  with  the  previous  art.  There  is  some 
direction  outwardly  in  the  previous  art,  but  to  a 
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very  small  degree.     The  beam  is  formed  very  per- 
fectly in  the  Brown  heater,  the  device  of  the  plain- 
tiff, so  much  more  perfectly  than  it  is  in  any  of 
the  heaters  of  the  previous  art  that  there  is  no  com- 
parison as  regards  the  utility  of  that  beam  form  of 
heater.     I  know  that  from  very  close  investigation 
m  experimental   work   on   a  great  many   different 
forms.     I  have  not  made  comparative  tests  of  all 
the  heaters  which  I  have  been  criticising.     I  have 
made  them  of  a  great  many  different  foi-ms  of  re- 
flectors.    I  have  made   a  very   close  study  of  the 
reflection  of  a  radiant  energy  from  a  heat  unit  on 
various  surfaces  and  under  varying  conditions,  but 
not  with  the  specific   devices   I  have   referred  to 
[88] 

Q.  You  have  mentioned  the  fact  that  the  devices 
appearing  here  as  Defendant's  Exhibits  ''A,"  "B  " 
"C"  and  "D"  have  nickel  plates;  what  sigi^ificance 
do  you  attach  to  that  ? 

A.  Two  very  important  points— the  first  one  is 
very  important;  I  do  not  consider  it  as  efficient  a 
surface  for  the  reflection  of  radiant  energy.  The 
second  is  the  question  of  appearance.  I  consider 
that  the  copper  has  a  very  superior  appearance  to 
the  nickel.     It  suggests  warmth. 

Q.  So  far  as  the  matter  of  efficiency  is  concerned, 
your  opinion  is  based  upon  test,  or  theory? 

A.  Largely  theory.  I  have  made  no  tests  on  the 
nickel  surfaces  that  warrant  me  in  saying  that. 

Q.  In  the  matter  of  the  Plexism  heate^  a  sample 
of  which  has  been  called  particularly  to  your  atten- 


no    Majestic  Electric  Development  Company  vs. 

(Testimony  of  George  J.  Henry.) 
tion  during  your  direct  examination,  I  desire  to  call 
your  attention  to  Defendant's  Exhibit  8  attached 
to  and  forming  a  part  of  a  deposition  on  file  m  this 
suit,  in  which  appears  an  illustrative  diagram,  and 
the  following  statement :  , ,    .     f 

"When  on  circuit  the  appearance  is  that  ot  a 
glowing  circle  of  fire  which  produces  a  most  cheerful 
effect  of  heat  rays  being  thrown  forward  m  a  more 
or  less  parallel  beam  in  any  direction,  according  to 
the  angle  at  which  the  reflector  is  swiveled. 

In  view  of  that,  are  you  still  of  the  opimon  that 
the  patent  in  suit  is  the  first  disclosure  of  the  beam 

tvpe  of  heater'?  , 

\  I  certainly  am.    This  reflector  that  you  have 
referredmeto,and  particulariy  the  diagram  showing 
the  arrows  indicating  supposititious  divergent  ray^ 
I  will  say  that  in  all  probability  those  specific  rays 
i  will  bd.^  reflector,  and 

will  be  thrown  out  from  that  torm  oi  , 

that    form   of   heater,  but  that  is  about  all  of  the 
Z  that  will  be  thrown  out,  a  very,  very  small  pe. 
centage  of  the  total  heat.    The  rays  that  come  from 
"  y     [89]     other  point  on  that  long  heat-gener- 
ating unit  will  be  thrown  at  all  kinds  of   angles 
tZ  possible  angle.    So  that  the  actual  rays  which 
wTelnate  from  there  in  an  axial  di-tion  -e 
hut  such  a  small  Pe-ntage  of  the  total  that      anr 
convinced  more  than  ever  that  that  form  ot   re 
—would  be  inefficient  for  tl^e  pr—n  o^  a 
Thpre    is    no    question    but    that    tUe    man 


Westinghouse  Electric  <&  Mfg.  Company.     Ill 

(Testimony  of  George  J.  Henry.) 
He  would  have  to  get  up  pretty  close  to  that  to  feel 
the    radiant    energy.     That  is  my  opinion,  with  a 
given  quantity  of  electrical  energy  expended,   you 
will    have  to  get  up  pretty    close  to  that,  with  a 
Shoenberg  form  of  heater,  to  feel  the  radiant  beam. 
It  will  probably  generate  as  much  heat — there  is  no 
question  about  that,  as  Mr.  Bean  pointed  out,  but 
that  heat  will  not  be  directed  in  the  form  of  a  beam 
with  a  sufficient  efficiency  to  warrant  calling  that 
form  of  heater  a  beam  heater.     It  will  get  hot  itself, 
it  will  heat  air  around  it  locally  a  little  bit,  and 
heat  will  be  extending  that  way;  but  in  the  Brown 
form  of  heater,  the  idea  was  and  the  result  was  that 
a  larger  percentage  of  that  heat  is  gathered   and 
thrown  out  in  the  form  of  a  beam  as  radiant  energy. 
This  diagram  which  you  have  handed  me  is  highly 
misleading;  it  is  purely  an  advertising  stunt;  it  is 
a  salesman's  idea  of  how  to  present  a  thing  to  the 
public  and  get  them  to  buy,  and  I  have  no  doubt 
he  put  it  over.     But  it  is  as  misleading  as  a  diagram 
could  be  as  regards  the  rays  that  emanate  from  the 
inside  of  that  form  of  heater  in  action. 

Q.  That  is,  you  would  put  it  in  the  same  class 
with  the  Majestic  heaters  that  preceded  the  No.  1? 
A.  Generally  speaking,  as  regards  inefficiency  in 
the  production  of  a  radiant  beam,  yes.  The  man 
who  made  this  diagram  undoubtedly  drew  his  lines 
backward ;  he  started  out  with  straight  lines  indicat- 
ing an  emanating  [90]  beam  which  he  wanted  to 
obtain ;  he  came  back  on  to  one  spot  of  his  reflector ; 
then  he  made  his  angle  of  incidence  equal  to  his 
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angle  of  reflection,  and  found  that  would  fall  on 
the  heat  element  at  a  certain  spot,  and  he  argues 
that  that  is  the  spot  that  reflects  that  beam.  Well, 
it  does.  But  what  happens  to  all  of  the  reflected 
rays  from  the  other  spots  on  that  heat  element;  it 
is  a  great,  long  heat  element,  and  every  point  on 
that  heat  element  is  impinging  rays  on  the  same 
identical  spot  on  the  reflector,  and  they  are  going 
in  every  possible  direction.  It  shows  a  total  mis- 
conception of  the  construction  of  a  reflector  and  a 
heat  unit  to  produce  a  radiant  beam. 

Q.  Your  contention  then  is,  as  I  understand  it, 
that  the  Brown  No.  7  heater  embodies  a  concavo- 
convex  reflector,  and  that  nothing  prior  to  that  did? 
A  No,  I  didn't  say  that  at  all.  My  answer  was 
very  cleLr,  that  it  embodied  a  concavo-convex  re- 
flector with  a  heat-generating  unit  about  the  focus 
or  focal  range  of  that  reflector,  and  that  as  such  I 
consider  it  the  first  in  the  art  to  produce  an  efBcient 

radiant  beam.  . 

Q.  AVhen  you  say  "about,"  you  mean  proDectmg 

through,  do  you? 

A    I  meant  just  exactly  what  I  said,  "around. 
The  focus  falling  within  the  heat  unit  is  what  I 

TYiPsnt 

The  COURT.— Q.  Would  that  be  true  of  the  War- 
ner patent "? 

A    No,  it  would  not  be  true  of  the  Warner  at  all. 
Q.  Why  isn't  the  heating    element    around    the 

focus  there'?  .     ,      x-         i 

A.  I  say  the  focus  falling  within  the  heatmg  ele- 
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ment.     In  the  Brown  we  have  a  heating   element 

like  this,  the  focal  point  falls  within  that  range. 

Q.  I  was  trying  to  get  the  sense  in  which  you  used 
the  word  "around"  or  "within." 

A.  Within  the  range  of  heat  generation.  The 
heat  generation  is  oif  in  here.  It  is  a  circle  in  this 
€ase. 

Q.  If  that  circle  were  closed,  then  it  would  fall 
within  your  definition?     [91] 

A.  If  it  were  all  like  this,  yes.     You  mean  if  all 
this  in  here  were  closed  up  and  all  generating  heat "? 
Q.  Yes.         A.  That  would  be  true. 
Mr.   CARR.— Q.  Is  that  true  of  the  defendant's 
heater,  in  your  opinion?         A.  Is  what  true? 

Q.  I  mean,  is  it  true  that  the  focus  of  the  reflector 
falls  within  the  heat  element  ? 

A.  It  does.     The  focal  range  does  for  a  radiant 
beam.     What  you  probably  have  in  mind  is  this. 
Does  the  center  of  the  circle  w^hich  forms  the  re- 
flector fall  within  the  heat  unit? 
Q.  That  is  the  focus,  isn't  it? 
A.  No,  it  is  not,  in  any  sense  of  the  word. 
The    COURT.— Q.  I    want  to  ask  one  question. 
Should  I  desire  to  experiment  with  these  various 
devices  by  the  use  of  light,  as  I  understand  you,  the 
laws  of  light  are  substantially  the  same  as  the  laws 
of  this  radiant  heat  energy  ? 
A.  As  regards  reflection,  yes. 

Q.  In  other  words,  if  they  would  throw  a  beam  of 
light,  they  would  throw  a  beam  of  heat  energy. 
A.  Yes;  in  that  case  your  light  source  should  be 
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the  same  size  and  position  as  the  heat  source.     If 
we  think  of  these  utilizing  light  in  place  of  the  heat 
unit,  it  is  true  that  in  every  one  of  them  you  will 
get    light    reflections  from  your  reflector.     In  the 
Plexism,  you  would  get  a  decided  light  reflection, 
but  if  you  will  get  off  materially  to  one  side  you 
will  also  get  your  light  reflections,  by  which  is  indi- 
cated that  heat  beams  will  also  come  very  much  to 
one  side.     If  you  take  the  form  of  the  Brown  and 
of  the  Westinghouse  and  stand  in  front  of  it  with 
a  source  of  light  here,  and  the  heat  unit,  by  itself, 
will  produce  a  source  of  light  for  you— it  is  the  way 
to  try  them  out;  you  will  see  the  whole  flowing  bowl 
in  each  case  at  a  material  distance  away  in  line  with 
the  beam,  in  line  with  the  axis;  if  you  get     [92] 
a  little  bit  to  one  side  that  disappears  very  rapidly, 
showing  the  light  rays,  and,  therefore,  the  heat  rays; 
they  will  diminish  very  rapidly  as  you  get  off  to  one 
side.     In  the  case  of  the  Brown,  if  you  will  set  that 
9  feet  from  you  and  then  move  at  definite  points  at 
right  angles  to  that  axis  1,  2,  3,  4  and  5,  feet  from 
the  center,  you  will  find  that  your  heat  beam  is 
growing  shghtly  weaker;  but  at  a  distance  of  2,  3,  4 
and  5  feet  you  will  find  that  it  is  over  100  per  cent 
more  efficient  than  the  Westinghouse,   due  to  the 
flattening  out  of  the  beam.     At  the  center,  at  points 
of  1  and  2  feet  from  the  axis,  you  will  find  that  the 
Westinghouse  will  be  more  intense;  it  will  fall  off 
more  rapidly,  due  to  the  differing  positions  of  the 
heat  unit.     But  in  both  cases  you  will  get  a  decided 
heat  beam  10  feet  in  diameter,  or  10  feet  wide,  I 
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will  say,  at  a  distance  of  9  feet  from  the  miit. 

Q.  Suppose  you  were  to  put  an  ordinary  light 
bulb  in  one  of  the  Shoenberg  patent  devices  at  the 
point  where  the  heat  element  is  now  installed,  would 
it  or  would  it  not  show  a  distinct  spot  of  light  upon 
the  wire,  say  10  or  15  feet  away? 
A.  It    would    not. 

Q.  But  it  would  in  the  No,   7  or  the  Westing- 
house  ? 

A.  It  would.  That  would  be  a  very  nice  way  to 
test  it. 

Q.  Why  couldn't  you  read  the  reflector  in  the 
Majestic  device,  No.  7  into  the  patent  claims  of  the 
Shoenberg  patent,  where  it  says  a  hemispheric 
dome-shaped  reflector;  that  is,  suppose  you  put 
aside  these  separate  devices  and  just  took  the  pat- 
ent alone,  I  mean.  I  understood  that  counsel  for 
the  defendant  read  those  terms  from  the  patent. 

A.  The  only  claim,  your  Honor,  that  mentions 
that  is  claim  6: 

"A    dome-like    reflector,    having    inner    and 
outer  members  held  in  spaced  relation  by  pro- 
viding a  chamber  or  channel  between — "  and 
so  on.     [93] 
I  can  only  say  that  I  don't  believe  that  the  pat- 
entee had  in  mind  the  use  of  a  reflector  with  a  heat 
element  substantially  at  or  around  the  focal  point 
of   any   particular   curve   which   would    produce   a 
radiant  beam.     He    does    not    speak  of  a  radiant 
beam.     He  has  in  mind  the  throwing  out  of  radiant 
ravs. 
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Q.  But  it  does  not  say  so  in  the  patent  in  suit? 

A.  Not  as  a  radiant  beam.  He  spoke  of  it  as 
radiant  type  of  heater. 

Q.  What  I  am  trying  to  get  at  is  your  view  as 
to  whether  or  not  you  could  claim  this  particular 
structure  now  in  suit,  which  is  No.  7,  under  the 
Shoenberg  patent  <?        A.  I  doubt  it. 

Q.  Why  nof? 

A.  Because  I  don't  think  the  teaching  is  sufficient 

in  the  Shoenberg  patent. 

Q.  Is  this  hemispheric,  or  dome-like,  or  nof? 

A.  You  can  employ  a  hemispherical  form,  or 
dome-like  form,  if  you  place  your  element  at  the 
proper  point  in  it  to  secure  thereby  a  beam;  but 
there  is  no  suggestion  in  the  Shoenberg  patent  of  the 
recognition  of  any  heat  center  or  focus. 

Q.  Not  in  the  Shoenberg  patent? 

A.  No,  sir;  I  don't  find  any. 

The    COUET.— What  is  there  in  the  patent    in 

suit? 

Mr.  MILLER.— (Reading  from  line  48,  page  1 
of  the  Shoenberg  patent):  "The  reflector  consists 
preferably  of  a  highly-polished  metal  shell,  1,  which 
is  somewhat  hemispherical  or  dome-shaped." 

The  WITNESS.— The  word  in  there  "somewhat" 
is  thoroughly  consistent  with  his  drawing,  which 
shows  only  part  of  the  reflector  made  curved  and 
the  back  portion  of  it  flat. 

The  COURT.— Q.  In  the  patent  in  suit,  what  is 
there  to  indicate  the  location  of  the  heating  ele- 
ment? 
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A.  It  is  mentioned  in  the  claims,  themselves,  in 
one  place.  I  will  find  it  in  just  a  moment.  Take 
claim  1: 

"An   electric   heater,   comprising   a   concave- 
convex  reflector,   a  heating   unit   supported   at 
substantially  the  focus  of  said  reflector."     [94] 
Line  33:  "In  spaced  relation  with  the  reflec- 
tor, 1,  and  preferably  at  the  focus  of  its  curved 
surface. ' ' 
The  whole   patent  is  based   upon   the  theory  of 
using  a   heat-emanating   source   at   the   focus   of   a 
curved   reflector   for   the   purpose    of   producing   a 
radiant  type  of  heater.     For  example,  it  says  at  line 
9:  "This   invention    relates    to    electric   heaters   in 
which    the    heat    waves" — the    use    of    the    word 
"waves"   is   significant   of   radiation, — "are   gener- 
ated by  a  resistance  coil  or  heating  unit,  and  are 
then  reflected  from  a  highly  polished  surface." 

It  was  old  in  the  art  to  employ  reflectors  for  light, 
locomotive  headlights,  and  things  of  that  nature,  but 
no  one  had  used  it  for  heat  as  a  radiant  beam. 
That  is  my  belief. 

Testimony  of  Edmund  N.  Brown,  for  Plaintiff  (In 

Rebuttal). 

EDMUND  N.  BROWN  was  then  called  by  plain- 
tiff in  rebuttal  and  testified  as  follows: 

After  we  put  out  our  No.  7  on  the  market,  other 
manufacturers  put  upon  the  market  styles  of  elec- 
tric heaters  which  they  had  not  been  marketing  pre- 
viously to  our  No.  7  appearing.     The  first  of  these 
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was  the  Hotpoint,  a  sample  of  which  was  marked 
^'Plaintiff's  Exhibit  No.  3."     After  our  No.  7  ap- 
peared, the  defendant  put  on  the  market  a  heater 
represented  by  the  Westinghouse  heater  here  in  evi- 
dence.    Other   manufacturers    put   heaters    on    the 
market.    I  herewith  produce  the  heaters  themselves. 
We   have   a   laboratory   full   of   them   down   town. 
Here  is  one  put  out  by  the  Simplex  Heating  Com- 
pany, the  same  being  sold  by  Holbrook,  Merrill  & 
Stetson   as   jobbers   in    San   Francisco.     They    ap- 
peared in  the  fall  of  1918  after  our  No.  7  had  been 
put  on  the  market.     The  firm  of  Landers,  Frary  & 
Clark  also  put  out  a  heater  of  that  type,  and  I  here- 
with   produce    a    sample    thereof.    The    Rutenber 
Electric  &  Mfg.  Co.  also  put  out  a  heater  of  that 
type,  and  I  herewith     [95]     produce  one.     The  Es- 
tate Stove  Company  of  Hamilton,  Ohio,  also  put  out 
a  heater  of  that  type  and  I  herewith  produce  a  sam- 
ple of  the  same.     The  General  Electric,  which  is 
now  amalgamated  with  the  Hotpoint  and  Hughes 
Company    under    the    Edison    Electric    Appliance 
Company  also  put  out  a  heater  of  that  type.     The 
Hotpoint  Company  was  afterwards  absorbed  by  the 
Edison   Company.*    The   General  Electric   put   out 
one  type  and  the  Hughes   Company  another  type, 
and  the  Hotpoint  another  type.     Plaintiff's  Exhibit 
No.  4  was  put  out  by  the  Hotpoint  Company. 

Cross-examination  of  Witness  BPOWN. 
The  manufacturers  whose  names  I  have  just  men- 
tioned advertised  their  product  pretty  lively.     The 
Hotpoint  Company  was  a  pretty  big  advertiser  in 
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everything.     They  advertised  very  liberally.     They 
advertised  in  the  Saturday  Evening  Post  and  some 
National   Magazines;   we    advertised   in   the    news- 
papers, and  through  circular  matter,  and  at  Exposi- 
tions,   Fairs,    etc.     Since    these    suits    have    been 
started,   Landers,   Frary  &   Clark  have  practically 
taken  their  heaters  off  the  market  so  I  have  been 
informed  by  the  jobbers,  and  their  advertising  has 
practically  ceased.     I  don't  think  the  Rutenber  peo- 
ple are  doing  any  advertising  to  speak  of.     I  have 
not  seen  as  much  advertising  by  the  Estate  Stove 
Co.  this  year  as  I  formerly  did. 

On  this  point  it  was  stipulated  that  the  following 
testimony  given  by  the  witness  Edmund  N.  Brown 
in  case  No.  492  should  be  copied  into  the  present 
case,  with  the  same  force  and  effect  as  if  given  here, 
and  the  same  is  as  follows :     [96] 

With  reference  to  the  use  of  alloys  or  wire  made 
of  alloys,  other  than  the  Marsh  device,  in  these  ex- 
posed heaters,  we  used  either  chronium  or  nichrome. 
We  used  Excello  first  obtained  from  the  Herman- 
Bowker  Company  in  New  York.  It  was  a  wire  that 
was  on  sale  in  the  market,  and  we  used  it  on  all  of 
our  heaters  prior  to  the  time  that  we  commenced  to 
manufacture  our  No.  7.  We  had  no  trouble  in  get- 
ting that  wire  until  after  the  War  was  on.  The 
difficulty  then  was  because  of  war  conditions.  We 
also  used  another  wire  besides  the  Excello  called 
Calido  made  by  a  firm  at  Morristown,  N.  J.  After 
the  plaintiff  started  in  its  business  in  1914,  the  first 
heating  device  we  put  on  the  market  was  a  pendant 
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type,  called  by  our  trade  name  No.  1.     The  shape 
of  the  reflector  of  the  device  was  what  we  called  a 
pie-plate  and  is  the  same  as  the  device  which  I  now 

produce. 

Here  the  device  in  question  was  put  in  evidence 

and  marked  Plaintiff's  Exhibit  6. 

(Witness  continuing:)  After  that  we  pat  on  what 
is  called  a  kind  of  a  dish  plate  which  is  represented 
by  this  model,  Exhibit  "A."    It  was  made  of  nickel, 
and  intended  to  be  suspended  from  a  point  of  sus- 
pension projecting  from  the  wall  or  hanging  from 
the  wall.    We  do  not  offer  that  device  for  sale  now. 
The  second  device  which  we  put  on  the  market 
was  known  by  our  trade  name  No.  3.     It  has  a  glass 
knob,  and  it  is  represented  by  Defendant's  Exhibit 
*'D."     We  have  not  continued  the  sale  of  this  de- 
vice, and  it  likewise  has  been  abandoned. 

The  next  device  we  put  on  the  market  was  the  one 
termed  by  our  trade  name  No.  10.  That  was  the 
same  shape  as  an  oil  stove.  It  had  a  back  to  it  like 
an  oil  stove,  about  one-third  of  it-the  front  part 
was  a  guard,  different  from  the  ones  we  have  on  the 
other  type  heaters;  it  stood  up  on  four  legs.  [9i\ 
It  looked  very  much  like  an  oil  stove.  We  also  dis- 
continued the  sale  of  that  device  and  it  likewise  was 

abandoned. 

The  next  device  we  put  on  the  market  was  the  one 
we  stvled  by  our  trade  name  "No.  2,"  and  repre- 
sented by  Defendant's  Exhibit  "B."  We^  aban- 
doned that  device  likewise  as  we  did  the  other  de- 
vices. 
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The   next   heaters   we   put    on   the   market    were 
designated  by  the  trade  names  lb,  2b  and  3b,  which 
were  put  on  simultaneously.     They  were  to  take  the 
place  of  our  former  Nos.  1  and  2  and  3.     They  had 
a  bell  shape  which  we  thought  would  be  more  effi- 
cient.    Defendant's    Exhibit    "C"    represents    the 
said  2b  and  lb  was  the  pendant  type,  and  the  one 
with  two  elements  was  3b.     The  lb  was  the  suspen- 
sion type,  the  2b  and  3b  were  the  same  with  the  ex- 
ception of  the  number  of  elements.     The  2b  was  to 
take  the  place  of  the  former  2,  and  the  3b  was  to 
take  the  place  of  the  former  3.     We  proceeded  to 
sell  the  lb,  2b  and  3b,  and  we  abandoned  them  later. 
The  next  heaters  were  known  by  our  trade  names 
4,  5  and  6.     They  were  of  the  square  type  or  box 
type,  and  are  illustrated  by  a  device  which  was  put 
in    evidence    in    the    prior    litigation    and    marked 
Plaintiff's    Exhibit    18.     There   were    three    figures 
shown  at  the  bottom  of  the  said  exhibit.     They  "have 
the  general  appearance  of  a  guard  or  fire  place,  and 
are  called  our  box  type  heaters.     No.  4  has  a  single 
element,  No.  5  two  elements,  and  No.  6  three  ele- 
ments.    That  and  the  dimensions  are  the  only  dif- 
ferences between  them.     We  met  v.hh  considerable 
success  in  the  sale  of  our  Nos.  4,  5  and  6  heaters, 
and  have  continued  to  sell  them  to  this  date,  and 
carry  them  in  our  catalogue  and  stock. 

The  next  type  of  heater  we  got  out  was  known  by 
our  trade  name  No.  7,  which  is  represented  by  my 
model  in  evidence  here,  and  that  is  the  one  I  have 
testified  about  on  direct     [98]     examination.     Our 
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object  in  getting  out  so  many  styles  of  these  heaters 
was  that  I  knew   I   did  not  have  the   one   that  I 
wanted  until  I  got  the  No.  7.     I  was  striving  until 
I  hit  on  the  No.  7.     I  did  not  have  the  one  that  I 
thought  was  the  proper  heater.     I  tested  that  mat- 
ter out  by  putting  them  on  the  market  and  before 
the  trade  and  selling  them,  and  in  this  chain  of  evo- 
lution I  finally  reached  the  No.   7  heater,   and  I 
found  that  out  as  I  put  them  out  to  the  trade.     The 
others  were  abandoned  all  excepting  Nos.  4,  5  and  6 
(box  type  heaters)  which  we  are  selling  to-day,  but 
that  is  a  different  type  of  heater.     After  our  No.  7 
came  on  the  market  we  didn't  put  out  any  other 
style  or  change  the  design.     We  got  out  what  we 
called  a  No.  8  of  the  same  design,  only  that  we  put 
two  elements  on  it;  that  was  to  get  additional  heat. 
I  might  add  that  we  are  confining  ourselves  in  the 
No.  8  to  absolutely  the  same  type  reflector.     Our 
sales  of  No.  7  which  we  put  on  the  market  in  com- 
parison with  the  sales  of  previous  heaters  increased, 
you  might  say,  with  leaps  and  bounds,  I  mean  the 
No.  7  heaters.    The  No.  7  sold  in  much  greater  num- 
bers,  several  times   greater,   you   might   say,   as   it 
went  on,  and  the  sale  of  No.  7  is  increasing  all  the 
time.     The  present  year  is  the  largest  we  have  had 
up  to  date  in  the  sale  of  the  No.  7  heaters.     I  want 
to  say  one  thing.     This  year  we  are  putting  out  a 
little  larger  reflector  on  our  No.  7  and  calling  it  11, 
but  that  is  the  only  change.     We  are  calling  it  that 
to  let  the  trade  have  something  to  distinguish  it  by. 
The  diameter  of  No.   11  is  12  inches.     We  aban- 
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don€d  the  four  types  of  heaters  and  confined  our- 
selves to  No.  7  because  we  considered  the  No.  7  a 
better  article,  and  we  sold  a  great  many  times  more 
of  the  No.  7  than  we  did  of  any  other  types.     [99] 

The  photograph  of  our   exhibit   at  \he   Panama 
Exposition  which  has-been  put  in  evidence  shows 
our  former  heaters,  No.  1,  No.  2,  No.  3  and  No.  10, 
and  there  is  one  kind  of  a  bird  cage  we  had  there' 
but  it  was  only  an  experiment;  we  did  not  market 
them  generally.     We  had  one  hung  up  on  the  wall 
that  was  portable  also,  but  we  did  not  sell  many 
of  these.    Those  were  all  of  the  portable  type.    The 
photograph    does   not    show   either    lb,    2b    or    3b. 
Those,  the  lb,  2b  and  3b  were  gotten  up  in  the  fall 
of  1915,  which  was  too  late  for  the  Exposition  to 
be  shown  in  the  photograph.     That  series,  lb,  2b 
and  3b,  was  gotten  up  to  take  the  place  of  1,  2  and  3. 
Referring  to  the  heater  of  the  Simplex  Conduits, 
Limited,    of   London,    England,    designated   as   the 
British  patent,  which  has  been  offered  in  evidence 
(Defendant's   Exhibit    "II"),   no   heaters   of   that 
description    and    appearance    have    been    on    the 
market  in  the  United  States  that  I  know  of,  and 
my  opportunity   of   determining  what  heaters   are 
on  the  market  in  the  United  States  is  that  I  make 
It  my  business  to  always  keep  in  touch  with  any- 
thing that  comes  out  in  our  line. 

Referring  to  the  other  heater  which  has  been 
offered  in  evidence  here,  the  Warner  patent  (De- 
fendant's Exhibit  -H"),  I  talked  to  some  dealers 
and  they  tell  me  that  that  has  been  taken  off  the 
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market   by    Landers,    Frary    &    Clark,    the   mami- 
facturers.     I  have  endeavored  to  find  another  one 
in  the  city  here  hut  have  been  unable  to  do  so. 

When  we  got  up  our  No.  7  heaters,  the  heaters 
which   we    abandoned    and    discontinued   were   the 
"b"  type  heaters,  lb,  2b  and  3b  and  No.  10,  and 
previous  to  getting  out  of  these  types  we  had  aban- 
doned the  others,  1,  2  and  3.     Those  prior  heaters 
were  abandoned  because  we  were,  you  might  say, 
in  a  period  of  evolution.     We  were  experimenting 
all  the  time  to  see  what  was  the  best  and  we  found 
the  No    7   a  better  heater,     [100]     more   efficient, 
more    ornamental    to    the    eye    and   looked   better. 
Since  we  put  our  No.  7  on  the  market,  we  have  not 
put  anv  other  or  different  style  of  heaters  on  the 
market",  except  our  No.  8  which  is  the  same  as  No.  7 
with  the  exception  of  having  two  elements.     As  to 
how  our  sales  of  the  No.  7  compared  with  the  sale 
of    our    previous    heaters    which   were    abandoned, 
they   were   so  far   ahead-they   ran   into   the  hun- 
dreds of  thousands,  that  is  the  No.  7  did.     We  have 
not  sold  many  thousands  of  the  others.     The  trade 
liked  the  No.  7  better  than  the  others;  m  fact,  to 
state  an  expression  of  the  trade,  I  can  state  one 
remark,  that  we  had  out  now  the  right  kmd  of  a 
heater ;  and  such  like  remarks. 

Cross-examination  of  E.  N.  BROWN. 
Our  sales  of  the  previous  heaters,  Nos.  1,  2  and  3 
and  lb,  2b,  and  3b,  were  not  confined  to  the  Pacific 
Coast.     We  were  given  to  understand  by  the  trade 


WesHnghoitsc  Electric  rf  Mfg.  Compmiy.     125 
(Testimony  of  Edmund  N.  Brown.) 
that  the  reason  why  they  seemed  to  like  the  No    7 
better   than   the   preceding  heaters   was   that   thev 
hked  the  appearance  better;  it  was  also  a  more  eifi- 
cient    heater;    they    liked    the    appearance.     Thev 
made  the  remark,  "Now,  you  have  got  something 
that  looks  right."    Never  prior  to  our  No.  7  heater 
did  we  market  a  heater  of  portable  type  having  a 
burnished  copper  reflector.     In  regard  to  our  ability 
of  disposing  of  all  the  heaters  of  the  beam  type  we 
have  been  able  to  make,  I  will  say  that  we  have 
restricted  our  manufacture  on  account  of  the  in- 
fringement.    We  could  make  a  great  many  more 
than  we  are  making  to-day  if  we  knew  that  our 
rights   were  being   protected.     We   have   not   been 
able  to  dispose  of  all  we  made.     We  carried  over 
some    last   year.     I   believe   we    could   supply    the 
entire   trade   of  the   country   if   we  had   an   unre- 
strieted  right. 

The  Bxcello  wire  referred  to  by  me  is  similar  to 
the  Marsh  patent  wire.  We  took  a  license  under 
the  Marsh  patent  because  we  knew  we  would  be 
infringing  if  we  did  not,  and  that  [101]  we  would 
be  subject  to  being  sued. 

We  have  a  few  of  the  heaters  preceding  No  7  on 
hand  of  different  types  that  we  have  been  unable 
to  sell,  but  we  do  not  list  them  on  the  market.  We 
have  not  been  able  to  dispose  of  those  heaters. 

l>efendant  then  produced  a  pamphlet  or  folder 
and  the  witness  identified  it  as  a  pamphlet  which 
plaintiff  IS  now  getting  out,  containing  illustrations 
and  readmg  matter  on  heaters  Nos.  4,  5  6   7  8  11 
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15  30  and  35  types,  and  stated  that  said  catalogue 
represented  all  the  types  of  heaters  which  the  plain- 
tiff was  now  marketing  except  No.  9,  which  is  sim- 
ilar to  No.  8,  only  that  it  has  two  more  heat  units, 
and  in  proportion  is  a  little  larger  in  size.  The 
document  was  then  offered  in  evidence  and  marked 
"Plaintiff's  Exhibit  9." 

Defendant  also  offered  in  evidence  an  exhibit 
referred  to  in  the  former  case  as  "Plaintiff's  Ex- 
hibit 18  "  for  the  purpose  of  showing  the  types  of 
heaters  of  the  plaintiff,  numbered  4,  5  and  6,  and  the 
same  was  marked  "Plaintiff's  Exhibit  10." 

At  this  point  it  was  stipulated  between  counsel 
that  the  testimony  given  by  George  J.  Henry  m 
rebuttal  in  the  prior  case  No.  492  should  be  copied 
into  the  record  of  the  present  case  with  the  same 
force  and  effect  as  if  taken  in  the  case  at  bar,  and 
the  same  is  as  follows: 

Testimony  of  George  J.  Henry,  for  Plaintiff 
(In  Rebuttal). 

GEORGE  J.  HENRY,  being  duly  called  as  a  wit- 
ness on  behalf  of  plaintiff,  testified  as  follows: 

I  am  48  years  of  age  and  reside  at  the  City  and 
County  of  San  Francisco.  I  am  mechanical  and 
electrical  engineer  and  patent  solicitor.  I  have 
been  following  the  profession  [102]  of  mechanical 
engineer  for  26  years;  and  I  have  been  engaged  m 
designing  and  manufacturing  mechanical  and  elec- 
trical and  physical  devices  over  practically  all  of 
that  period  of  time.    I  have  taken  out  a  number  of 
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patents  on  inventions  of  my  own.  I  have  practiced 
before  the  Patent  Office  for  the  last  seven  or  eight 
years  in  connection  with  my  professional  work.  I 
am  a  member  of  the  American  Society  of  Mechan- 
ical Engineers,  American  Society  of  Civil  Eligineers, 
associate  member  of  the  American  Institute  of 
Electrical  Engineers.  I  have  examined  a  great 
many  mechanical  devices,  including  heaters,  and 
electrical  devices  generally,  reported  on  some  of 
them,  and  had  a  good  deal  to  do  with  the  designing 
of  many  devices  in  this  field. 

The  Morse  patent  881,017  of  March  3,  1908  (De- 
fendant's   Exhibit    "F")    shows    an    incandescent 
electric  bulb  mounted  inside  of  a  reflector,  and  a 
wire  cage  or  guard  stretched  across  the  reflector  in 
front    of    the    incandescent    lamp.     The    device    is 
labelled   ''Heating   device."     The   reflector  is   pre- 
sumably of  hemispherical  shape,  and  the  lamp  is 
materially  out  of  focus  in  the  curve  in  Fig.  1,  the 
wire  screen  set  relatively  close  to  the  lamp  and  well 
within  the  reflector.     The  device  is  a  therapeutical 
instrument  and  is  intended  for  that  purpose.     The 
invention  relates  to  a  device  for  applying  heat  to  a 
portion  of  one's  body,  and  is  intended  to  be  used  in 
the  practice  of  therapeutics.     It  is  a  small  instru- 
ment to  be  taken  in  one's  hand  and  carried  around 
and  applied  to  any  place  where  you  want  heat  trans- 
mitted.    It   is   principally   for   that  purpose.     The 
handle    of    the    incandescent    lamp    serves    as    the 
Handle  for  the  device,  and  also  as  a  socket  for  the 
incandescent  lamp.     It  has  no  standard  or  anything 
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of  that  kind,  and  is  for  the  purpose  of  concentrat- 
ing the  heat  upon  the  affected  parts  as  you  move 
it  around  in  your  hand  from  one  spot  to  another  to 
[103]     apply    the    heat,    apparently   by    setting    it 
directly  over  the  part  itself,  not  by  reflection,  but 
by  holding  the  heat  of  the  bulb  within  the  container. 
In  the  Eiiglish  patent,   entitled  "Simplex   Con- 
duits, Limited"  (Defendant's  Exhibit  "II")  I  find 
a  conical-shaped  container  fluted  on  its  outer  sur- 
face, at  least  in  the  preferable  form  and  in  all  the 
forms  illustrated.     It  is  mounted  upon  a  standard 
and  swivels  in  any  direction,  the  standard  carrying 
a  U-frame  which  is  pivoted  to  the  conical-shaped 
reflector.     The   heat   element   is   a   long   resistance 
wire  would  upon  insulating  material  located  about 
the  axis  of  the  cone,  but  not  coincident  with  the 
axis.     A  wire  screen  is  stretched  across  the  front 
of  the  conical  opening,  so  that  the  whole  thing  has 
the  appearance  of  a  funnel.     The  device  which  you 
now  hand  me  appears  to  be  the  device  described  in 
the  English  patent.     The  interior  of  the  cone  is  cor- 
rugated,  made   of   copper   or   plated   with   copper. 
The  wire  screen  is  a  wire  mesh,  what  is  known  m 
the  trade  as  wire  cloth  or  wire  mesh,  fixed  in  an 
annular  frame,  which  may  be  slipped  over  the  front 
of  the  heat  opening  of  the  conical  reflector.     It  is 
mounted  on  horizontal  trunnions  and  also  on  a  ver- 
tical swivel  or  trunnion,  so  that  it  can  be  swung 
in  any  direction  up  or  down,  or  around  a  vertical 
axis.     That  portion  of  the  specification  which  refers 
to  changing  the  cone  to  a  parabola,  commencing  at 
line  25,  page  3  of  the  specification,  reads  as  follows: 
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"We  have  found  that  a  diameter  of  the  large 
end  approximately  equal  to  the  depth  of  the 
cone  gives  good  results,  but  the  cone  angle  may 
be  greater  or  less  than  that  was  indicated,  or 
the   reflector   may   be   in   longitudinal   section, 
in  whole  or  in  part,  or  of  a  parabolic  or  the  like' 
contour,  according  to  the  form  desired  for  the 
emergent  beam  of  rays." 
With  regard  to  the  sufficiency  of  that  disclosure 
as  to  instructing  a  person  to  make  the  heater  of 
parabolic  shape  instead  of  conical  shape,  I  don't 
think  it  is  any  more  specific  as  regards  any  other 
shape  than  that  shown  that  would  be  perfectly  ap- 
parent to  anyone  in  the  art.     A  parabolic  reflector 
[104]     to  have  any  useful  function,  would  have  to 
be,   as  the   expert  on   the   other   side,   Mr.    Beam, 
stated,   it  would  have   to  have  its  source   of  heat 
located  at  the  focus  of  the  parabola;  and  with  the 
long  element  that  is  here  shown,  I  cannot  see  how  a 
parabola  could  possibly  be  effective,  for  the  purpose 
of  directing  the  rays  in  any  better  shape  than  this 
cone  does.     After  carefully  reading  the  patent,  I 
came  to  the  conclusion  that  the  inventor  had  in  mind, 
rather,  the  form  of  the  curve  of  these  inverse  flutes 
rather  than   substituting  a  parabolic  form  of  the 
whole  cone.     These  individual  flutes  might  easily  be 
curved  parabolically  in  such  a  way  that  the  focus  of 
the  parabola,  or  rather,  the  locus  of  the  foci  of  the 
parabola  of  a  single  flute  would  be  coincident  with 
the  center  of  the  heat  element;  but  I  cannot  conceive 
a  parabola  in  the  plane  of  a  heat  element  as  the 


130    Majestic  Electric  Development  Company  vs. 

(Testimony  of  George  J.  Henry.) 
substitution  for  this  cone  which  would  perform  any 
of  the  functions  of  reflection  aimed  at  by  the  pat- 
entee when  he  says,  "You  can  direct  the  beam  as 
you  choose  by  changing  the  shape  of  the  reflector." 
With  such  a  long  heat  element,  the  divergence  from 
the  focus  of  any  single  parabola  would  be  so  great 
over  most  of  the  portions  of  the  heat  element  that 
your   emitting  area   would  not  be   anywhere  near 
a  parallel  beam;  it  would  be  widely  divergent  from 
it.     I  am  very  sure  that  the  most  accurate  parabola 
that   could   be   constructed   as    a    substitute   for   a 
curve— and  I  have  in  mind  now  such  a  parabola  as 
has  been  presented  here  as  made  by  the  Westing- 
house  company— such  a  reflector  as  that,  I  am  very 
sure,  would  get  hot  and  make  a  divergent  beam  that 
would  cross  a  dozen  times,  probably,  in  the  parabola 
before   it   got  out,   and  would  make   a  very   wide 
divergent  beam.     I  am  referring  to  the  model  made 
by  the  Westinghouse  Company  of  the  English  Sim- 
plex patent,  or  any  similar  reflector  made  of  para- 
bolic to  be  this  form  of  heat  element  and  based 
on  any  teaching  contained  in  the  Simplex  patent. 
The     [105]     conical  fluted  type  of  reflector  is  the 
only  one  shown  in  the  illustrations. 

Plaintiff  then  offered  in  evidence  the  device 
representing  the  English  patent  testified  to  by  the 
witness,  and  the  same  was  marked  "Plaintiff's  Ex- 
hibit  7." 

I  have  examined  and  understand  the  Warner 
patent.  No.  1,120,008,  dated  December  8,  1914,  De- 
fendant's Exhibit  "H."     The  device  which  you  now 
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hand  me  I  believe  to  be  the  same  device  as  described 
in   this   Warner  patent.     The   striking   feature   of 
this  device  when  you  look  at  it  from  the  front  is  the 
heat  element,  and  its  location  with  respect  to  the 
other  parts.     It  is  annular  in  shape  and  occupies 
a  large  portion  of  the  entire  device.     The  large  cage 
covering  it  is  very  prominent  in  appearance.     Of 
course,   if  the   device  were  lighted   up   the   incan- 
descent   lamp    will    also    be    a    noticeable    feature. 
There  is  an  incandescent  lamp  in  it,  and  the  lamp 
IS  also  shown  in  the  model  which  you  hand  handed 
me  arc  concerning  which  I  have  testified. 

Plaintife  then  offered  in  evidence  the  said  device 
or  model  referred  to  by  the  witness  as  representa- 
tive of  the  Warner  patent,  and  the  same  was  marked 
Plamtife's  Exhibit  8. 

(Witness  continuing:)   The  device  which  has  been 
put  in  evidence  by  defendant  and  marked  Defend- 
ant's Exhibit  -L"  is  representative  of  this  Warner 
patent,  and  I  do  not  consider  it  a  fair  representa- 
tion thereof.     It  has  a  very  materially  different  ap- 
pearance.    The    same    elements    are    present,    and 
probably    function    the    same    way,    but    they    are 
materially  different  in  size  of  proportion  and  re- 
spect to  each  other.     The  heat  element  is  located 
much  deeper  in  the  reflector  than  in  the  first  one  you 
handed  me.     It  is  also  much  smaller  in  cross  sec- 
tion relatively,  resulting  in  a  very  much  less  prom- 
inent appearance.     It  is  the  dominating  element  in 
the  appearance  in  the  patent  drawing  and  also  in 
the  heater  which  you  have  handed  me   (Plaintiff's 


im    Majestic  Electric  Development  Company  vs. 

(Testimony  of  George  J.  Henry.) 
[106]     Exhibit  8)    as  distinguished  from  Defend- 
ant's Exhibit  ''L." 

Referring  further  to  the  E'nglish  Simplex  patent, 
I  note  that  it  does  not  very  prominently  show  in 
its  illustration  a  guard  wire  over  the  front.  It 
states  that  it  should  be  fitted  with  coarse  wire  mesh 
or  the  like,  but  that  does  not  appear  in  the  illustra- 
tion, it  is  not  shown  in  the  illustration. 

Referring  to  a  model  which  has  been  put  in  evi- 
dence by  the  defendant  marked  "Defendant's  Ex- 
hibit 'J,'"  as  illustrative  of  the  Simplex  English 
patent,  I  do  not  consider  that  the  model  correctly 
represents  the  patent,  although  it  might  easily  be  a 
construction  which  one  skilled  in  the  art,  looking 
at  the   Simplex  picture  and  reading  the   Simplex 
description,    might    arrive    at    a    variation.     It    is 
materially  different  from  the  drawings  m  the  Sim- 
plex patent.     The  heat  element  is  relatively  shorter. 
The  reflector  is  curved  and  smooth  on  its  inner  sur- 
face instead  of  fluted,  and  is  provided  with  a  special 
form  of  wire  guard,  whereas  no  form  of  wire  guard 
is  illustrated  in  the  Simplex  patent. 

Cross-examination  of  G.  J.  HENRY. 
On  cross-examination  the  witness  testified  as  fol- 
lows: I  am  a  practicing  attorney  as  well  as  en- 
gineer, and  at  present  am  associated  with  Mr.  Mil- 
ler, counsel  for  plaintiff,  in  connection  with  some 
work  I  have  stated  that  the  drawing  of  the  Sim- 
plex Conduits  patent.  No.  19,971  of  1913  shows  no 
guard  for  the  heater.  I  consider  that  part  marked 
^'H"  shown  in  Figs.  2  and  3  of  sheet  1  of  the  draw- 
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ing,  also  in  Fig  7,  to  be  the  frame  work  on  which 
the  patentee  intends  to  stretch  a  wire  mesh,  which 
wire  mesh  is  mentioned  in  the  specification.     The 
specification  does  say  on  page  3,  line  21,  ^'The  end 
of  the  reflecto]-  is  fitted  with  a  guard  H,  to  protect 
the   heating   element."     Now,    if   he    intended    the 
element  H  of  Figs.  2,  3  and  7  to  be  the  guard  for 
the  heating  element,  then  I  am  at  a  loss  to  inter- 
pret some  of  his  drawings.     [107]     Take    for  ex- 
ample, Fig.  7:   This  Figure  7  is  "A  view  similar 
to  Figure  3  of  a  modification  with  three  heaters." 
He  shows  the  lines  H  commencing  apparently  at 
the  small  end  of  the  cone  and  entirely  disconnected 
m  any  way  from  the  outer  ring;   consequently  I 
cannot  see,  judging  from  that  figure  alone,  how  that 
can  be  a  guard  across  the  front  of  the  reflector, 
although  it  might  be  a  ring  inside  and  around  the 
three  elements  of  Fig.  8.     The  same  testimony  ap- 
plies to  the  showing  in  Figure  3.     The  guard  seems 
to  be  away  inside  of  the  reflector.     I  find  nothing 
m  any  of  the  other  figures  to  clear  up  such  a  hiatus. 
Figure  2  shows  the  guard  H  extending  apparently 
all   the   way   from   the   outer   ring  and   as  such   it 
would  be   a  three-wire  guard  extended   across  the 
front  of  the  heater  with  a  circular  opening  at  the 
center;  but  it  would  so  radically  diverge  from  the 
wire  mesh  mentioned  in  the  body  of  the  specifica- 
tions, that  I  am  inclined  to  think  he  did  not  mean 
it  as  a  guard  across  the  front  of  the  heater  in  the 
sense  of  the  wire  mesh  shown,  for  example,  in  the 
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model  Plaintiff's  Exhibit  7.     I  have  criticised  the 
portion  of  the  patent  specification  relative  to  the 
parabolic    curvature   reflector   as   not    adapted   for 
use  with  the  heater  element  here  shown,  on  account 
of  the  length  of  the  heater  element.     It  has  not  oc- 
curred to  me  that  if  the  reflector  were  made  more 
shallow  the  heater  element  would  naturally  be  made 
shorter  to  correspond.     Quite  the  contrary.     With 
the  type  of  parabolic  reflector  shown  in  Defendant's 
Exhibit   "J,"   the  heat   element  would  be   shorter 
rather  than  longer.     Generally  speaking,  the  shorter 
the  distance  between  the  focal  point  and  the  direct- 
rix in  two  parabolas,  the  less  will  be  the  permissible 
area  of  volume  within  which  your  heat  should  be 
generated.     In   this    case    of   Defendant's    Exhibit 
"  J  "  we  have  rather  an  acute  parabola,  one  m  which 
the'  focus  is  very  deep  seated,  nearly  to  the  bottom. 
The  result  would  be  that  your  heat  element  in  such 
parabolic    reflector    would    be    very     [108]     much 
smaller  proportionately  than  if  the  focus  were  much 
further  forward;  in  other  words,  if  the  parabola 
were  flatter.     I  take  it  that  it  is  well  withm  the 
scope  of  the  presumed  knowledge  of  the  designer 
to  proportion  these  parts  to  suit  the  conditions  im- 
posed by  the  laws  of  heat  generation  and  radiation. 
If  you  have  any  definite  set  or  parts  to  work  to, 
he  could  undoubtedly  proportion  a  curve  that  would 
be  well  suited  to  those  particular  parts,  but  my  tes- 
timony was  in  reference  to   a  long  heat  element 
In  this  particular  Defendant's  Exhibit  -J"  type  of 
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parabola,  it  is  a  fact  that  the  heat  radiating  from 
the  outer  portions-I  think  I  am  safe  in  saying  that 

Z:T       °'  ""  °"*^^  ^''^"^"^  "'  *«  hL  "nits 
"pon  ben,g  received  upon  the  wires  by  the  reflector 

Of  outlS"*^'  "'  ^°*°  ''''  ^^^^^^-  ^-^-'l 
THEREUPON  PLAINTIFF  RESTED. 

ulnf  f«  Tr'V  ^''^^'^^-^'^  eounsel  it  was  stip- 
ulated that  the  following  testimony  of  the  witness 
Victor  8  Beam  given  in  case  No.  492  should  be 
copied  into  the  case  at  bar  with  the  same  force  and 

L  s,::;:  '^'^^^ '''-'-''  ^-^  '^^  -^^  *-*^--^  ^^ 

Testimony  of  Victor  S.  Beam,  for  Defendant. 

I  am  44  years  of  age  and  reside  at  Maplewood, 
Wew    Jersey;    my    occupation    is    electrical    ani 
mechanical  engineer  with  offices  at  165  Broadway, 
New   York   City,    I   graduated   in    Electrical   En- 
gineering   from    Princeton    University,    i„    1899 
Prom  there  I  entered  the  employ  of  the  Westing: 
house  Electric  &  Mfg.  Co.  in  July,  1899,  and  have 
been  connected  with  that  Company  either  directly 
0    indirectly  ever  since.     I  am  still  in  the  employ 
of  that  company.     During  my  employment  with  the 
Westinghouse  Company  and  others  I  became  quite 
generally    familiar     [109]     with    the    design    Ind 
operation  and  construction  of  various  electrical  de 
vices  and  machines  manufactured  in  this  country 
and  have  always  followed  the  electrical  heatingtrt 
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quite  closely.     I  am  quite  famihar  -f  "^'^ J^ 
Ld  rules  goverBiBg  those  devices  and  the  design 
and  operation  of  the  same. 

The  following  question   was  propounded  to  the 
witness  by  defendant's  attorney,  viz: 

"Q.  Please  give  the  pertinent  portions  of  the 
history  of  this  specific  art  as  applicable  to  the 
plaintiff's  and  defendant's  heaters  now  befoie 

the  courtr'  .■„„„„„ 

Plaintiff's  counsel  objected  to  said  question  as    n- 
tirely  improper  because  it  calls  for  the  opinion  of  the 
Sttss  in  that  it  calls  for  what  he  considers  to   > 
the  pertinent  part  of  the  prior  art  and  also  those 
parts  that  are  applicable  to  this  device. 

The    objection    was    overruled,    to    which  ruling   i 
pSiff  excepted,  and  thereupon  the  defendant  s 
witness  answered  as  follows:  ,  +    +^  .,  «ne- 

"A   These  devices  and  the  patents  relate  to  a  spe 
cial  form,  a  special  type  of  electric  heating,  namely 
L  heati;g  of  the  object;  they  are  -t  «ti«g  ^o 
heat  the  whole  room  or  enclosure  m  which  the  obj 
is  located.    The  object  is  usually  a  person  who  wante 
to  be  warmed,  and  that  purpose  necessarily  bnng 
:  tL  matter'  of  portability;  the  f^'^^ ^^^f^^^^^ 
portable,  so  as  to  be  carried  around  i^^^^^^l- 
to  another  m  the  room,  or  from  one  room  to  anoU  e^ 
and  of  course,  if  the  owner  -^  *--;- ^,   ^ 
the  city  to  another,  to  take  it  with  him.    It  is  i  elated 
quite  closely  to  the  electric  light  art.     It  was  quite 
S  to  have'flash  lights  to  carry  ai.und  whe^  >^" 
wanted  to  light  up  a  particular  object ;  you  would  not 
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have  enough  current  to  light  the  whole  room,  but  you 
would  simply  light  the  particular  object  you  were 
interested  in.  They  have  search-lights  on  boats  and 
other  places,  selective  in  application  so  that  they  only 
light  up  one  or  a  few  objects  at  a  time      [110] 

They  have   had   flood   light   projectors,  in  which 
arge  quantities  of  light  were  generated,  and  used  to 
iigh     up  large  objects,   and  oftentimes   buildmgs. 
That  art  is  quite  old.     Flood  lighting  was  done  in 
numerous  places,  and  I  daresay  it  goes  back  to  1905 
and  1906,  at  least,  but  it  reached  ahnost  perfection 
at  the  Panama  Pacific  Exposition  in  1915  at  San 
Francxsco.     The  previous  World's  Fairs  had  been 
lighted  in  a  very  extensive  manner,  with  the  require- 
ment of  wiring  the  outside  of  the  building.    At  the 
Buffalo  Exposition  in  1901,  that  was  quite  a  feature- 
they  used  current  from  Niagara  Falls  to  light  up  the 
outside  of  the  building,  in  order  to  get  the  esthetic 
ettect.     That  was  much  advertised.    In  the  exposi- 
lon  m  1904  at  St.  Louis  that  plan  was  likewise  fol- 
lowed, but  at  the  Panama  Exposition  in  San  Fran- 
cisco they  simply  selected  the  object  in  a  large  area 

s  heme.  Of  course,  heat  and  light  are  really  un- 
distmguishable,  because  no  one  has  yet  produced  a 
source  of  light  that  does  not  give  heat;  that  is  the 
great  object  that  nobody  has  yet  done.  Likewise 
when  you  try  to  get  electric  heating,  you  do  not  get 
t  very  effective  unless  you  have  some  light  with  it 
to  attract  the  eye;  you  must  light  up  the  device  be- 
cause there  is  a  certain  amount  of  psychology  ai,out 
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it;  you  have  got  to  have  people  attracted  by  the  heat 

and  the  light.  ,     .  ^f  ,„v,4n>i 

Now,  the  first  projecting  device  for  heat  of  which 
I  have  knowledge  was  the  device  shown  in  Morse  s 
United  States  Patent,  No.  881,017.    There  an  incan- 
descent lamp,  probably  an  inefficient  one,  was  placed 
in  front  of  a  concave  surface,  with  a  guard  in  front 
to  protect  it,  and  that  was  used  as  stated  m  the  pat- 
ent to  concentrate  the  heat  upon  the  affected  part 
In  that  particular  case,  it  was  sought  to  apply  heat 
to  certain  portions  of  the  body ;  that  would  be  usuaUy 
held  quite  close     [HI]     to  the  body,  but  it  has  the 
principle  there  of  selecting  the  object  you  are  gomg 
to  heat,  and  throwing  the  rays  all  in  one  direction.   \ 
Quoting  from  lines  71  to  77  of  this  patent,  I  read : 

'The  feature  of  mounting  the  electric  lamp  . 
in  a  horizontal  position  within  the  reflector  is 
considered  highly  advantageous,  as  by  this  ar- 
rangement, the  lamp  projects  its  heat  more  effi- 
cientlv  onto  the  surface  of  the  body,  and  further- 
more,"the  socket  of  the  lamp  then  operates  effec- 
tively as  a  handle,  facilitating  the  handling  of 
the  heating  device.'  ,    ,      ^       j 

There  in  that  device  you  have  both  heat  and 
light  projected  in  a  beam  onto  a  selected  object. 

Now,  another  early  device  was  gotten  out  by  the 
Westinghouse  Electric  &  Manufacturing  Company 
about  1912  or  1913  and  was  shown  in  Jh^  Geiger  pa  - 
ent  No.  1,194,168,  granted  August  8,  1916.  This  de 
:t  was  put  on  the  market,  and  has  been  on  sale 
ever  since  by  the  Westinghouse   Company.    That 
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device  consisted  of  a  concave  structure,  a  shell  some- 
what resembling  a  seashell,  the  idea  being  to  make 
It  extremely  ornamental ;  the  heat  source  in  that  case 
was  carbon  wires  or  coils  inside  of  tubes.     It  is  in 
effect,  an  incandescent  electric  lamp,  although  of  low 
efficiency,  so  far  as  light  is  concerned.     But  the  de 
vice  was  made  in  considerable  quantities,  and  gave 
out  both  heat  and  light,  and  pro.jected  the  rays  of 
both  heat  and  light  in  a  definite  direction,  selective 
so  as  to  light  and  heat  the  object.     The  patent  says,' 
Although  the  reflector  8  is  shown  of  the  clamshell 
design,  It  IS  understood  that  such  a  reflector  may  be 
of  any  other  design  or  form,'  and  as  to  the  source  of 
heat  and  light  it  says  'preferably  it  should  be  of  lu- 
minous type,  preferably  arranged  side  by  side  and 
extend  upward  in  front  of  the  reflector.    It  is  un 
derstood  that  other  suitable  types  of  heating  units 
may  be  employed  with  my  invention. '     [112] 

Now,  that  device  was  extremely  oniamental ;  it  was 
not  as  efficient  as  some  of  the  devices  to-day,  and  of 
course  it  is  objectionable  in  that  these  lamps  break 
quite  readily;  an  incandescent  lamp  at  its  best  is 
quite  fragile,  and  it  has  many  objections,  but  it  was 
highly  ornamental.     I  have  one  of  these  here,  and 
produce  the  same,  which  consists  of  a  clamshell  cop- 
pered on  the  inside,  pleasing  in  appearance,  with  in- 
candescent lamps  placed  within  the  curvature  of  the 
shell  and  is  a  device  that  a  housewife  would  not  eer- 

possibly  buy  It  simply  for  the  beauty  of  it,  but  it  cer- 
tamly  IS  more  pleasing  in  appearance  than  some  of 
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the  more  practical  devices  which  have  followed  it. 
That,  as  I  say,  was  built  by  the  Westinghouse  Com- 
pany quite  a  number  of  years,  and  it  was  about  the 
only  type  of  heater  that  it  could  build  at  that  time, 
prior  to  say  the  middle  of  1917,  because  while  it  was 
recognized  that  incandescent  lamps  were  not  the  best 
sort  of  thing  to  generate  heat  for  that  purpose,  the 
advisability  of  utilizing  the  more  efficient  form  ot 
wire  was  doubted  by  the  Westinghouse  Company, 
first  because  there  was  considerable  doubt  about  the 
wires  which  were  then  on  the  market  standing  up, 
that  is,  their  resisting  oxidation,  and  the  other  handi- 
cap that  presented   itself  was  the  patent  situation 
with  respect  to  the  mckel-ehronium  alloy  of  the  heat- 
ing element,  the  only  heating  element  that  would 
stand  up  in  exposed  conditions,  when  being  burned 
or  illuminated.    When  an  electric  wire  is  exposed 
to  the  air,  heated  to  a  luminous  state,  it  is  attacked  so 
readily  by  the  oxygen  of  the  air  that  it  almost  imme- 
diately burns  up;  the  carbon  filament  m  a  lamp 
would  not  last  an  instant  if  exposed  to  the  air;  they 
have  to  put  that  in  a  vacuum.     Of  course,  there  are 
a   lot   of   heat   applications   where  you  cannot  use 
lamps,  and  there  were  devices  using  wire  on  the  mar- 
ket but  to  a  great  extent  they  were  in  places  like 
ril3]     in  a  flat-iron  where  your  wire  is  covered  up 
and  not  exposed  to  the  air,  so  that  while  there  were, 
prior  to  the  middle  of  1917,  considerable  heating  de- 
vices on  the  market,  and  quite  a  number  with  the 
wire  exposed,  yet  there  was  a  patent  situation  there 
that  had  not  been  cleared  up,  and  it  was  not  until 


Westinghouse  Electric  d-  Mfy.  Company.     141 

(Testimony  of  Victor  S.  Beam.) 

1917  that  the  Westinghouse  Company  felt  free  to  ex- 
tend Its  operations  in  that  particular  field  That 
patent  situation  was  the  result  of  a  patent  to  Marsh 
that  was  granted  in  1906  but  it  was  some  years  before 
It  was  put  in  litigation,  and  it  developed  very  slowly 
under  it,  because  it  was  held  by  a  comparatively 
smal  company,  and  the  litigation  was  longdrawn  out 

IQiVMr^  ™'  ^""^  ''''''^'''  """1  ^o™e  «-e  in 
1915  by  the  Court  of  Appeals  of  the  Seventh  Circuit 

the  case  of  Hoskins  Electric  Manufacturing  Co    v' 
General    Electric    Company.     I„    that    case,    from 
which  I  have  an  extract,  the  court  pays  great  tribute 
to  the  alloy  for  making  up  a  heating  device.     It  said  .- 
Ihe  invention  of  toastefs,  heaters'— 
Mr.  MILLER._I  object  to  his  going  into  this  mat- 
as  ihat  ^"•'^/'^'^t  he  is  reading  from,  so  far 
as  that  IS  concerned,  but  I  do  not  think  it  is  proper 
or  him  to  go  into  a  matter  of  this  kind  regLdf^ 
the  Marsh  patent.     The  Marsh  patent  decisions  a,; 
rnr ^  '-'--'  ^—  -^  ^e  have  ac- 
The  COURT.— Yes. 

A.  (Continuing.)  That  alloy  which  is  sold  under 
various  trade  names,  one  of  which  is  Mchromrhl 
the  distinguished  ability  to  stand  up,  to  resist  oxida- 
se       T^,':  '"'  ^'*'  ''"'  ■*  '-^  '"^^  --^  of  that  alloy 
ia  ZS:T\f  "r  ^""^  '''  '"^^  ^'^'^^"-^  -*  tha'' 

Mcularlv  theT       "     "''  """''"■  ''  '"^^'^^  -'^  P-- 
ticularly  the  devices  m  question  here;  that  is  the  ra 

diant  haters,  wjere  the  heating  elem'ent  mus't  nc    -" 
warily  be  exposed  to  the  air  when  in  operation.    [114] 
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I  may  have  given  the  impression  yesterday  that  a 
nickel  chronium  composition  was  the  only  wire  that 
could  be  used  in  an  exposed  heater  of  that  sort  I 
should  correct  that,  as  it  would  be  possible  to  use  plat- 
inum if  the  same  could  be  obtained,  but  as  that  is 
very  scarce  and  very  expensive,  it  is  practically  out 

of  the  question. 

The  next  and  perhaps  the  most  interesting  prior 
device  of  the  reflecting  heater  is  that  shown  m  the 
British  patent  No.  19,971,  of  1913,  of  the  Simplex 
Conduits  Limited.    That  shows  a  reflecting  heater 
in   several  views.    The   reflector  is  shown  m   the 
figures  as  a  fluted  cone,  but  it  mentions  m  the  de- 
scription that  that  reflector  may  have  various  forms, 
one  of  which  is  a  parabola.     That  appears  to  be  the 
same  device  that  is  shown  in  exhibits  Nos.  9  and  10. 
Now,  the  form  shown  in  the  drawings  is  rather  ot  an 
ornamental  nature,  in  that  it  has  the  fluting.    That 
does  not  tend  to  its  efficiency. 
Mr.  MILLER.— I  object  to  this  line  of  testimony. 
The  COURT.— Yes. 

Mr  MILLER.— When  he  undertakes  to  say  that  it 
does  not  tend  to  its  efliciency,  or  something  like  that, 
that  is  something  beyond  the  theory  of  this  case. 
The  COURT.— Yes,  I  think  so. 
A   The  device  as  shown  in  Figure  1  consists  ot  a 
stand  which  is  somewhat  like  the  stand  that  is  used 
for  electric  fans.     It  consists  of  a  dome-shaped  piece 
and  of  a  vertical  standard,  and  then  mounted  m  that 
is  a  U-shaped  trunnion ;  that  is  the  form  illustrated  m 
the  Westinghouse  device  in  this  case;  then  the  cone- 
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shaped  reflector  is  mounted  so  as  to  tilt  in  that  trun- 
nion, and,  therefore,  the  direction  of  the  light  rays 
is  adjustable.     Figure  1  is  a  side  view  of  the  whole 
device,  Figure  2  is  a  front  view,  the  trunnion  ar- 
rangement    [115]     being    shown    in    dotted    lines. 
Now,  as  I  say,  the  fluted  cone-shape  is  shown  in  that 
figure  for  the  reflector,  but  in  the  provisional  specifi- 
cations it  is  set  forth  that  the  condensed  beam  of  rays 
may  be  divergent  or  approximately  parallel  or  con- 
vergent, meaning  that  the  reflector  may  have  various 
forms,  and  then,  further  along,  in  the  second  para- 
graph it  says  the  reflector  is  preferably  in  the  form 
of  a  cone,  this  being  a  shape  which  can  be  cheaply 
rolled  into  form  out  of  a  sheet  metal.     Then,  fur- 
ther along  in  line  34,  it  says,  'or  the  reflector  may  be 
in  whole  or  in  part  of  parabolic  or  the  like  contour, 
according  to  the  form  desired  for  the  emergent  beam 
of  rays.'     Then,  further  on,  line  40,  in  respect  of  the 
reflector,  it  says : 

'It  may  with  advantage  be  corrugated  or 
fluted,  as  this  stiffens  it  and  improves  its  in- 
ternal appearance  when  the  heating  element  is 
incandesced. ' 

So  that  while  it  is  shown  as  a  corrugated  reflector, 
it  is  contemplated  that  it  be  perfectly  smooth  on  the 
inside  and  that  it  may  take  the  form  of  a  parabola, 
or  the  like. 

Further,  in  the  provisional  specifications  line  42, 
it  says: 
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'We  prefer  to  mount  the  reflector  pivotally  on 
a  forked  stem,  which,  itself,  can  pivot  on  a  foot 
bracket,  so  that  the  beam  of  rays  can  be  turned  to 
point  in  any  direction.' 
And  then  in  the  complete  specifications,  line  37,  it 
speaks  of  the  color  of  the  inside  of  the  reflector;  it 
may  be  of  a  cast  metal  lined  with  copper,  and  that  it 
may  be  wholly  corrugated.     The  heating  element  in 
this  case  is  arranged  in  line  with  the  longitudinal 
axis  of  the  cone  or  the  parabolic  reflector,  as  it  may 
be,  and  that  is  an  arrangement  of  coil  tends  to  give 
uniform  distribution  of  the  light  rays.     It  must  be 
recognized  in  this  art  that  you  cannot  get  your  source 
of  light  down  to  a  single  point.     Your  coil  takes  up 
space,  and  therefore  you     [116]     cannot  get  your 
light  source  at  any  geometric  or  mathematical  point ; 
so  that  you  may  go  to  a  great  deal  of  trouble  to  get 
your  reflector  mathematically  perfect,  but  you  will 
be  thrown  out  from  your  calculations  by  the  fact  that 
you  cannot  get  your  heating  element  down  to  a  point ; 
it  takes  up  a  space,  and,  therefore,  it  is  quite  ad- 
visable to  make  your  reflector  conform  to  the  shape 
of  your  heating  device,  or  accommodate  itself  to  the 
requirements   of   the   heating   device.     A   guard   is 
shown  in  this  patent  designated  by  the  letter  H.     It 
is  shown  in  Figures  2  and  3.     It  consists  of  a  central 
ring,  with  three  radiating  spokes  to  support  it.     I 
have  had  a  device  made  up  in  accordance  with  this 
patent   for   illustration   and  herewith   produce   the 
same.     I  have  had  both  the  corrugated  reflector  and 
the    parabolic    reflector    made.     The    parabolic    re- 
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flector  is  mounted  in  the  trunnion,  and  the  corrugated 
reflector  is  separate.  The  form  of  guard  shown  in 
that  particular  exhibit  I  have  made  up  is  that  shown 
in  exhibit  No.  9  in  this  case. 

Another  illustration  of  the  prior  art  devices  is  the 
Warner  patent  No,  1,120,003,  granted  December  8, 
1914,  United  States  patent.     That  patent  shows— 

The  COURT.— Cannot  you  save  time  by  introdu- 
cing these?  I  think  they  are  clear  enough  without 
lengthy  explanations  of  them. 

Mr.  CARE.- 1  do  not  think  it  is  necessary  for  the 
witness  to  state  very  much.  He  might  state  a  word 
or  two  with  reference  to  the  patent. 

The  COURT.— Where  there  is  a  cut  or  illustration 
together  with  an  explanation,  it  would  seem  to  be 
quite  obvious.  It  is  a  question  largely  of  appearance. 
Mr.  CARR.— I  think  perhaps  that  any  features 
that  might  be  deemed  necessary  and  advisable  to 
bring  more  definitely  [117]  and  specifically  to 
your  Honor's  attention  could  be  done  in  the  argu- 
ment. 

The  COURT.— Yes. 

Q.  You  say  this  is  an  American  patent? 

A.  Yes.  I  was  simply  going  to  add  that  that  form 
of  heating  coil  is  not  the  best,  and  they  had  used  the 
lamp  in  there  to  illuminate  the  device,  to  get  the  red 
effect.  It  shows  a  concave  bowl,  mounted  on  a  stand, 
handles  for  carrying  it.  It  has,  I  would  say,  a  rather 
mefficient  form  of  heating  coil,  and  they  have  taken 
the  precaution  of  putting  a  double  casing  on  there  in 
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the  rear  of  the  reflector.     That  is  to  prevent  the  part 
that  the  public  might  touch,  marked  "c"  from  be- 
coming heated  from  the  coil— as  a  matter  of  protec- 
tion there.     There  would  be  a  dead  air  space  in  be- 
tween the  curved  line  "e"  and  the  curved  line  "f." 
Another   American  patent  is   one   to   Milton   H. 
Shoenberg,  assigned  to  the  Majestic  Electric  Devel- 
opment Company,  San  Francisco,  and  is  numbered 
1,109,551,  and  dated  September  1,  1914.     One  par- 
ticular thing  shown  in  that  patent  is  two  linings 
to  the  casing,  the  dead  air  space  in  between,  as  shown 
specifically  in  Fig.  10;  it  has  the  bowl-shape  reflec- 
tor, the  heating  element  arranged  within  the  curva- 
ture of  the  same,  and  it  has  a  guard  to  protect  the 
heating  element  from  being  touched.     I  would  call 
particular  attention  to  the  arrangement  of  the  heat- 
ing coil  with  respect  to  the  reflector.     You  will  see 
that  that  arrangement  runs  through  all  of  the  devices 
produced  here  as  the  product  of  the  Majestic  Electric 
Development  Company,  the  plaintiff.     The  coil  is  ar- 
ranged transverse  to  the  longitudinal  axis  of  the  re- 
flector.    That   arrangement   of   the    coil   has   some 
drawbacks,  as  it  is  difBcult  to  arrange  it  unifoimly 
with  respect  to  the  reflecting  surface,  and  portions 
of  the     [118]     reflecting  surface  are  liable  to  get 
very  warm,  and  it  is  necessary  to  take  some  precau- 
tions to  overcome  that  arrangement.     In  the  latter 
forms  of  the  Majestic   devices,  a  flange  is  provided 
for  protecting  the  public  from  being  burned  by  the  . 
heat  which  would  be  generated  in  the  reflecting  sur- 
face, and  also  there  is  provided  that  double  casing,  an 
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additional  curved  member  at  the  back  of  the  reflec- 
tor, so  as  to  prevent  the  public  from  touching  the 
heated  reflector.  As  I  understand  it,  the  intent  was 
to  get  the  coil  as  near  to  the  focus  as  possible.  Look- 
ing at  it  one  way,  that  is  accomplished,  but  since  the 
coil  must  have  length,  it  would  get  very  much  out 
of  focus  at  the  ends,  and  that  is  the  part  that  causes 
the  trouble  in  the  heating  of  the  reflector.  That 
necessity  for  the  flange  in  the  Majestic  devices,  and 
likewise  for  the  extra  casing  is  clearly  set  forth  in 
patent  1,245,084  to  E.  N.  Brown,  dated  October  30, 
1917,  in  which  it  says : 

At  this  point  counsel  for  plaintiff  objected  to  this 
testimony,  as  being  directed  purely  to  the  utility  of 
the  device,  and  that  the  witness  is  now  proposing  to 
read  from  another  patent  and  the  court  ruled  that 
the  objection  was  well  taken. 

Thereupon  the  witness  continued  as  follows: 
A.  I  simply  want  to  mention  that  the  Porter  U.  S. 
Patent  No.  6:84,459,  granted  October  15,  1901,  shows 
a  form  of  guard  which  might  be  used  in  this  form  of 
heater;  although  the  device  there  has  the  appearance 
of  a  fan,  and  is  a  fan,  it  is  a  fan  equipped  with  a  heat- 
ing element,  so  that  it  may  blow  warm  air  instead  of 
cool  air.  When  the  Westinghouse  Company  started 
to  design  the  present  type  of  heater,  it  had  available 
the  straight-line  coil  of  the  Simplex  Conduits  device, 
and  it  had  the  curved  reflecting  device  of  the  Warner 
patent.  No.  1,120,003.  It  recognized  the  fact  that  it 
could  not  get  a  heating  coil  at  a  single  point,  and  that 
the  coil  would  have  to  have  length,  so  it  arranged  its 
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coil  in  the  same  order  that  the  Simplex  Company  of 
England,   had   arranged   its   coil,   and   utilized  the 
curved  reflector  of  the     [119]     Warner  patent,  al- 
though it  is  also  clear  from  the  Simplex  Conduits 
Company  patent  that  practically  any  form  of  re- 
flector may  be  used.     I  have  shown  in  the  exhibit  1 
one  form  of  parabola,  but  as  a  parabola  may  take 
many  forms,  depending  upon  the  distance  that  you 
take  between  the  point  called  the  focus  and  an  out- 
side line  called  the  directrix,  the  law  of  a  parabola 
being  that  the  distance  from  any  point  on  the  curve 
to  the  focus  must  be  the  same  as  the  distance  to  the 
line  on  the  directrix ;  but  the  parabola,  as  I  say,  may 
take  many  different  forms,  and  when  you  get  a  par- 
abola of  a  wide  flare,  that  is,  the  distance  between  the 
focus  and  the  point  on  the  line,  large,  you  approach 
a  curvature  of  a  circle,  so  that  like  in  some  of  the  de- 
vices here,  though  one  may  be  a  parabola  and  the 
other  a  circle — it  is  extremely  difficult  to  tell  which— 
a  reflector  in  the  form  of  a  segment  of  a  circle  cannot, 
strictly  speaking,  have  a  focus,  and  in  the  Westing- 
house  device  it  is  not  attempted ;  it  is  recognized  that 
it  could  not  have  a  focus,  and  no  attempt  is  made  to 
get  one ;  in  fact,  the  heating  coil  is  strung  along,  ex- 
tended along  the  longitudinal  axis,  and  the  curve  of 
the  reflector  is  made  so  as  to  accommodate  that,  so 
that  the  light,  going  from  any  point  on  that  coil,  is 
reflected  properly.     The  Westinghouse  device  has  a 
reflector  corresponding  to  the  arc  of  a  circle,  and 
that  gives  a  very  wide  beam  of  light,  and  the  coil 
being  arranged  on  the  transverse  longitudinal  axis, 
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gives  a  very  good  heat  distribution  over  the  surface 
of  the  reflector,  so  that  the  reflector  keeps  cool  it- 
self and  it  needs  no  provision  for  protecting  the  pub- 
lic from  the  heat,  and  likewise  it  has  no  double  casing 
at  the  back  to  provide  a  dead  air  space  and  prevent 
the  public  coming  in  contact  with  heat.  Of  course, 
it  has  a  guard  in  front  to  protect  the  public  from  com- 
ing in  contact  with  the  heated  coil,  such  as  they  pro- 
vide guards  on  electric  light  reflectors  and  on  fans; 
they  are  very  old  and  necessary  expedients.     [120] 

The   COURT.— Q.  You  say  the  reflector  on  the 
Westinghouse  device  does  not  become  hot  ? 

A.  No,  not  as  on  the  others,  where  the  coil  is  not 
arranged  properly. 
Q.  It  does  not  become  as  hot  as  the  Majestic? 
A.  No ;  that  has  been  my  experience.  The  reason 
for  that  is,  the  Westinghouse  device  is  not  designed 
along  mathematical  or  geometrical  lines;  its  design 
is  rather  imperical;  but  it  was  designed  with  the 
appreciation  that  a  straight-line  coil  on  a  longi- 
tudinal axis  is  the  only  proper  device;  and  it  has 
discarded  the  [121]  idea  of  making  the  reflector 
parabolic.  A  parabolic  curvature  is  theoretically 
the  proper  one,  if  you  have  got  a  point  for  the 
source  of  your  light  and  heat.  In  this  case  it  is 
both  light  and  heat.  If  you  want  strictly  parallel 
rays,  you  only  need  to  take  a  parabola  and  put  a 
point  of  light  at  the  focus  and  you  will  get  strictly 
parallel  rays,  but  the  difficulty  of  that  is  that  your 
coil  must  have  size,  and  when  you  get  out  of  the 
focus  then  that  more   than    overcomes    any   nicety 
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which  you  have  in  mind  in  arranging  the  curvature 

of  your  reflector. ' ' 

Continuing  in  answer  to  questions  propounded 
by  defendant's  counsel  the  witness  testified  as  fol- 
lows: 

There  are  not  any  features  or  characteristics  of 
Defendant's  Exhibits  ''A,"  '^B,"    "C"    and    "D" 
which  are  not  readily  and  obviously  apparent  to  the 
Court  as  to  which  I  could  give  any  enlightenment. 
I  think  they  are  all  quite  clear  on  the  face.     I  have 
called  attention  to  the  arrangement  of  the  heating 
coil  and  called  attention  to  the  fact  that  there  are 
some  elements  of  the  earlier  ones,  the  fluted  stand, 
for  instance,  that  is  not  in  the  latter  device,  that  is 
not  in  the  No.  7  heaters.     A  close  inspection  shows 
that  the  reflectors  of  all  four  devices  built  earlier 
than  No.  7  have  a  single  thickness,  that  is,  in  the 
earlier  devices.  No.  1,  No.  2,  2b,  and  3    (Defend- 
ant's Exhibits  ''A,"  "B,"  ^'C,"  and  ''D")  had  a 
single  thickness  of  the  reflector  on  the  back,  whereas 
in  No.  7  there  are  two  thicknesses  giving  a  dead  air 
space  in  between.     I  might  add  that  double  casing 
allows  of  bringing  out  of  the  electric  leads  a  little 
better  form.     You  will  notice  that  in  all  of  these 
prior  devices  there  are  two  exposed  terminals,  re- 
quiring insulation,  sufQcient    to    protect    from    the 
atmosphere,  whereas  in  the  No.  7  device  all  that  is 
arranged  on  the  inside,  between  the  two  casings,  so 
that  the  leads  come  out  through  a  single  opening; 
that  is  a  much  better  arrangement.     Of  course  the 
reason  for  the  two  connections  comes  from     [122] 
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the  fact  that  they  use  a  transversely  arranged  coil, 
and  It  is  necessary  to  make  contact  at  the  two  endJ 
of  that  coil;  of  course  the  coil  being  long  requires 
that  the  connections  to  it  be  quite  a  distance  apart, 
so  that  necessitates  bringing  the  contacts  out  from 
the  rear  of  the  casing  at  quite  a  distance  from  each 
other.    I  might  point  out  that  with  the  straioht 
line  form  of  heating  coil,  as  used  in  the  Westing- 
house  device,  that  connections  to  the  coil    can    be 
made  much  more    readily    and    without    having    a 
double  casing.     Of  course,  I  point  out  that  the  ear- 
her  devices  were  nickle  plated,  whereas  the  later 
ones  are  copper  colored.      With  reference  to  No.  1, 
2,  2b  and  3  appearing  here  as  Defendant's  Exhibits 
^'A,"  "B,"  ^'C"  and  ^'D,"  those  early  devices  do  not 
have  the  marginal,  relatively  wide  marginal  flange 
and  the  double  casing    found    in    No.    7    Majestic 
heater,  those  earlier  devices  do  not  have  those  pro- 
tective features. 

Cross-examination  of  Witness  BEAM. 
On  cross-examination  the  witness  BEAM  testified 
as  follows: 

I  am  one  of  the  salaried  employees  of  the  West- 
inghouse Electric  &  Mfg.  Co.  and  have  been  such 
smce  1916,  but  either  directly  or  indirectly  I  have 
been  connected  with  them  since  1899.  The  princi- 
pal place  of  business  of  that  company  is  at  Pitts- 
burgh, but  they  have  offices  in  New  York  City,  and 
I  have  a  room  there  in  those  offices  as  any  other  em- 
ployee would  have.  I  am  the  mechanical  and  elec- 
trical expert  employed  by  them  in  reference  to  their 
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various  devices.     In    reference    to    nichrome    wire 
used  in  some  of  the  devices,  it  is  the  wire  referred 
to  by  me  as  being  covered  by  the  Marsh  patent  and 
used  by  the  Westinghouse    Company    in    its    coil 
under  a  license  from  the  owners  of  the  Marsh  pat- 
ent    The  final  arrangements  for  the  license  were 
made  in  the  middle  of  1917,  prior  thereto  the  West- 
inghouse Company  used  in  the  unexposed  heatmg 
element  a  wire  made  by  the     [123]     Driver  Harris 
Company  which  had  no  chronium  m   it,    and   also 
some  nichrome  wire  made  by    the    Driver    Harris 
Company  and  some  excello  wire,  a  German  wire. 
While  the  final  arrangements  with  reference  to  the 
license  were  not   completed   until   the   summer    ot 
1917   we  actually  had  the  license  through  our  sub- 
sidiary company,  the  Westinghouse  Electric  Pro- 
ducts  Company,   some   time  before  that,  but  there 
was  considerable  litigation  over  the  matter  so  that 
the  whole  subject  was  not  cleared  up  until  the  sum- 
mer of  1917.     This  Excello  wire  which  I  referred 
to  was  on  sale  in  the  United  States,  but  during  the 
war  it  was  impossible  to  get  it.    I  believe  it  was  on 
sale  as  early  as  1912,  and  I  believe  anybody  m  the 
United  States  could  use  it  who  chose  to  purchase  it, 
if  he  overlooked  the  Marsh  patent  for  the  time  be- 
in.^     The  Westinghouse  Company  had  used  some  ot 
this  excello  wire  but  they  used  as  little    as    they 

could.  ,  i.1      j„ 

Mr  Thornton  and  Mr.  Forsbee  got  up  the  de- 
sign of  the  Westinghouse  heater  that  is  involved 
here     Mr   Thornton  was  an  engineer  m  the  heat- 
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ing  department  and  Porsbee  was  his  assistant  I 
believe.  Neither  of  these  gentlemen  came  out  with 
me  and  they  are  not  available  as  witnesses  here 
Mr.  Thornton  is  at  Mansfield,  Ohio,  and  I  don't 
know  where  Mr.  Forsbee  is. 

When  I  said  that    the    Westinghouse    Company 
had  at  that  time  available    for   use   in    getting   up 
their  design  this  Simplex  Conduits  English  patent, 
I  mean  simply  that  that  was  an  open  public  docu- 
ment that  they  could  refer  to  if  they  desired,  a  part 
of  the  prior  art,  I  suppose  you  could  consider  the 
Brown  No.  7  heater  a  part  of  the  prior  art  in  a 
sense.     I  believe  the  Westinghouse  Company  began 
getting  up  this  design  in  the  latter  part  of  1917 
but  production  was  held  up  on  account  of  the  war 
until  the  latter  part  of  1918  I  believe.     As  near  as 
I  can  recollect,  the  first  ones  were  put  on  sale  in 
the  latter  part  of  1918.     [124]     When  I  say  they 
had  available  for  their  purpose  this  English  patent, 
I  do  not  think  that  they  placed  the  English  patent 
before  them  and  proceeded  to  make  a  design  corre- 
sponding with  that  patent;  engineers  do  not  usually 
work  that  way.     They  also  had  available  in  making 
up  the  design  everything  that  was  known  at  that 
tune.     They  may  have  taken  a  Brown  No.  7  heater 
and  examined  that  and  looked  it  over  and  noted  its 
characteristics  at  the  time  they  got  up  the  Westing- 
house heater.     I  do  not  know  of  my  own  knowledge 
regarding  that   matter.     The   Westinghouse    Com- 
pany has  a  heater  here  which  has  a  clam  shell  re- 
flector.    They  began  to  manufacture  and  sell  that 
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device  in  1912  and  1913,  and  they  sold  devices  ot 
that  liind.    Mr.  Geiger  got  up  the  device,  and  he  is 
the  gentlemen  to  whom  the  patent  was  issued  and 
it  has  been  assigned  to  the  defendant.    Defendant's 
counsel  has  produced  a  heater  here  which  consists 
of  a  deep,  parabolic  reflector  mounted  on  a  stand, 
which  could  have  been  made  in  that  way  instead  of 
making  it  in  the  way  of  a  fluted  cone.    That  par- 
ticular device  was  made  in  Mansfield,  Ohio,   at  our 
plant,  and  was  manufactured  for  illustrative  pur- 
poses in  this  case,  as  an  interpretation  of  the  pat- 
ent    It  was  not  manufactured  for  sale.    We  have 
not  any  like  that  for  sale.    The  other  device  con- 
sisting of  a  fluted  cone,  that  is  in  the  same  category, 
that  is  to  say,  it  was  made  for  illustrative  purposes 
in  this  case  in  our  plant  at  Mansfield,  Ohio,  as  an 
interpretation  of  the  British  patent,  possibly,  well, 
possibly  under  my  direction  and  possibly  under  Mi% 
Carr's     I  was  present  at  Mansfield,  Ohio,  when  it 
was  being  made,  and  I  think  the  only  actual  sug- 
gestion I  made  was    to    make    the    casing    a    bit 
thicker    so    that    it    would   hold    its    shape.     Mr. 
Thornton  really  supervised  the  actual  construction. 
Mr  Carr  instructed  Mr.  Thornton  and  I  did,  too,  to 
make  it  according  to  the  construction  of  the  British 

patent.  ^     ,        ,^ 

Instructions  were  given  by  Mr.  Carr  as  to  how  to 
make  it  [125]  In  making  the  Westinghouse 
heater  which  is  involved  in  this  case,  we  made  a  flat 
curve  instead  of  a  deep  one  as  shown  m  the  bim- 
plex  Conduits  device  because  we  wanted  a  little 
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mder  spread.     With  a  longitudinal  arrangement  of 
the  coil  we  would  have  to  make  the  bowl  to  flt  it  to 
get  the  best  distribution  of  heat  on  the  radiating 
area.     They     apparently    found    that    that    shape 
caused  the  best  heat  distribution.     I  am  sure  that 
IS  what  they  were  after.     I  think  it  did  give  a  better 
heat  distribution  than  the  particular  form  of  para- 
bola shown  in  the  English  patent.     The  patent  men- 
tions that  you  can  get  divergent  or  parallel  or  con- 
vergent   rays.     It    gives    wide    instructions    there 
You  could  readily  make  a  wider  one  under  the  pat- 
ent.    There  are  no  directions  in  the  patent  as  to 
what  kind  of  parabola  you  would  make,  whether 
deep,  flat  or  more  elongated,  there  are  no  directions 
in  there  as  to  what  kind  of  parabola  you  can  make 
ihe  only  suggestion  about  it  at  all  would  be  the 
most  natural  one  to  make  in  the  first  instance,  al- 
though you  were  not  limited  to  that.     You  would 
make  one  of  the  shape  more  nearly  corresponding 
to  the  cone  shown  there,  you  have  a  wide  choice 
under  the  language  there.     That  choice  is  left  to 
the  party  who  wants  to  make  a  parabolic  reflector  in 
accordance  with  that   suggestion.     It   is   stated   in 
-here  that  the  interior  may  be  smooth;  that  would 
leeessarily  apply  as  well  to  the  parabola  as  to  the 
'one.     Of  course  the  man  who  designed  that  tended 
■ather  towards  the  artistic  because  he  showed  the 
luted  cone;  all  those  British  things  are  rather  more 
niamental. 

On  redirect  examination  the  witness  said: 

"I  do  not  know  the  composition  of  the  Exeello 
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wire  to  which  my  attention  has  been  called.     I  am 
quite  sure  it  has  some  nickle  and  some  chronium  m 
it,  but  the  exact  composition  of  it  I  do  not  know  at 

this  time."     [126] 

Defendant  then  offered  in  evidence  certified  copy 
of  the  file-wrapper  and  contents  of  the  patent  m 
suit,  and  the  same  was  marked  Defendant's  Exhibit 

*'0." 

J.  H.  MILLER, 

Atty.  for  Plff. 

[Endorsed]  :  Filed  Dec.  17,  1920.     W.  B.  Maling 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [127] 

In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 
No.  493. 
MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 
WESTINGHOUSE   ELECTRIC    &   MANUFAC- 
TURING COMPANY, 

Defendant. 

Plaintiff's  Petition  for  an  Order  Allowing  Appeal 

from  Order  and  Decree  of  October  4,  1920, 

and  from  the  Final  Decree  of  November  1, 1920. 

Plaintiff  in  the  above-entitled  case  feeling  itself 

aggrieved  by  the  order  and  decree  heretofore  made 
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l^rllZf  ':  ''!  "'""*^^  ''  *^  ^-rt  o„  Octo- 
ber 4   1920,  whereby  it  was  ordered  that  the  bill  of 
complamt  be  dismissed,  and  that  a  decree  be  signed 
filed  and  entered  accordingly,  and  feeling  itself  ag- 
grieved  by   the   final   decree  heretofore  made  and 
entered  m  the  ease  on  November  1,  1920    wherein 
and  whereby  it  was  ordered,  adjudged  and  decreed 
that  the  plamtiflf's  bill  of  complaint  be  dismissed 
with  costs  to  the  defendant,  which  said  decree  was 
signed  by  Hon.  Robert  S.  Bean,  United  States  Dis- 
trict  Judge. 

Comes  now  into  conrt  by  its  counsel  and  prays 
he  Court  for  an  order  allowing  it  to  prpsecnte  an 
appeal  from  the  said  order  and  decree  of  October 
4,   1920,    and    from    said     [128]     final    decree    of 
November  1,  1920,  to  the  Honorable  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  under  and 
pursuant  to  the  laws  of  the  United  States  in  that 
fcehalf  made  and  provided,  and  that  an  order  be 
made  fixing  the  amount  of  security  of  costs  and 
damages  which  said  plaintiif  shall  give  and  furnish 
on  said  appeal,  and  that  upon  said  security  being 
?iven,  all  further  proceedings  in  this  court  and  the 
issuance  of  execution  be  suspended  and  stayed  until 
;he  final  disposition  of   said    appeal    by    the    said 
Jmted  States   Circuit  Court  of  Appeals  for    the 
Ninth  Circuit. 

And  your  petitioner  will  ever  pray,  etc. 

(Sgd.)     JOHN  H.  'miller, 

p.  ,    ,  Attorney  for  Plaintiff. 

iJated:  November  17,  1920.     [129] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 
No.  493. 
MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 

^^^^'  Plaintiff, 

VS. 

WESTINGHOUSE   ELECTRIC   &   MANUFAC- 
TURING COMPANY, 

Defendant. 

order  Allowing  Appeal  of  Plaintiff  from  Order  and 
Decree  of  October  4,  1920,  and  from  the  Fmal 
Decree  of  November  1, 1920. 

Plaintiff  in  the  above-entitled  suit  having  Med 
its  petition  for  an  order  allowing  an  appeal  from 
tie  order  and  decree  made  and  entered  hi  the  nnn- 
ut  s  of  the  Court  on  October  4,  1920,  and  fr^m  the 
final  decree  made  and  entered  m  the  case  on  Novem 
ber  1,  1920,  accompanied  by  an  assignment  ot  er- 

''"nOW,  therefore,  on  motion    of    John    H. 

Miller,  Esq.,  attorney  for  plaintiff   it  IS 

ORiEEED  that  the  said   petition   be    and   the 
sam!?s  hereby  granted,  and  the  V^^^^ff^^^^ 
allowed  to  take  an  appeal  to  the  United  States  Cir 
S  Court  of  Appeals  for  the  Ninth  Circint   fr^om 

the  order  and  decree  made  ^    fTs    .—y  it 
utes  of  this  court  on  October  %  -l^^  , 
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was  ordered  that  the  bill  of  complaint  be  dismissed 
with  costs  to  the  defendant,  and  that  a  decree  be 
signed,  filed  and  entered  accordingly,  and  also 
from  the  final  decree  made  and  entered  in  the 
above-entitled  case  on  November  1,  1920,  [130] 
wherein  it  was  ordered,  adjudged  and  decreed  that 
the  plaintiff's  bill  of  complaint  be  dismissed  with 
costs  to  the  defendant. 

And  it  further  appearing  that  the  plaintiff  has 
prayed  for  a  supersedeas  and  stay  of  execution  of 
said  decree  pending  said  appeal. 

IT    IS    ORDERED,    ADJUDGED    AND    DE- 
CREED that  the  amount  of  security  to  be  furnished 
hj  the  plaintiff  for  damages  and  costs  be  and  the 
same  is  hereby  fixed  at  the  sum  of  five  hundred 
($500.00)   dollars,  and  that  upon  the  plaintiff  fur- 
nishing and  giving  and  filing  with  the  clerk  of  the 
court  ihe  aforesaid  bond,  for  damages  and  costs  on 
appeal,  in  the  sum  of  five  hundred  ($500.00)  dollars, 
conditioned  as  required  by  law,   all  further    pro- 
ceedings in  this  court  and  the  issuance  of  execution 
be  and  the  same  are  hereby  suspended  and  stayed 
until  the  final  determination  of  said  appeal  by  the 
said  United  States  Circuit  Court  of  Appeals   for 
the  Ninth  Circuit. 

And  it  is  further  ORDERED,  ADJUDGED 
AND  DECREED  that  upon  the  giving  of  the  bond 
aforesaid  conditioned  according  to  law,  a  certified 
transcript  of  the  records  and  proceedings  herein  be 
forthwith  transmitted  to  the  said  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
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Dated:  November  ITtla,  1920. 

(Sgd.)     R.  S.  BEAN, 
U.  S,  District  Judge. 

[Endorsed] :  Filed  Nov.  17,  1920.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer.      [131] 


In  the  Southern  Division  of  the  District  Court  of 
the  United  States,  for  the  Northern  District  ot 
California,  Second  Division. 
No.  493. 
MAJESTIC   ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 
WESTINGHOUSE   ELECTRIC    &   MANUFAC- 
TURING COMPANY, 

Defendant. 

Plaintiff's  Assignment  of  Errors  on  Appeal  from 
Order  and  Decree  Entered  in  the  Minutes,  Octo- 
ber 4, 1920,  and  Final  Decree  Made  and  Entered 
November  1, 1920. 

Now  comes  plaintiff  herein  by  its  counsel  and 
specifies  and  assigns  the  following  as  the  e«^rs  on 
iich  it  will  rely  upon  its  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Nmth  C.i- 
cuit  from  the  order  and  decree  made  and  en  ered  m 
the  minutes  of  the  court  on  October  1  1920, 
whereby  it  was  ordered  that  the  bill  herein  be  dis- 
missed with  costs  to  defendant,  and  that  a  decree  be 
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signed,  filed  and  entered  accordingly,  and  from  the 
final  decree  made  and  entered  in  the  above-entitled 
case  on  November  1,  1920,  whereby  it  was  ordered 
adjudged  and  decreed  that  the  bill  of  complaint  be 
dismissed  with  costs  to  defendant  to  be  taxed,  viz.: 

1.  Error  of  the  Court  in  making  and  entering  the 
order  and  decree  of  October  4,  1920,  whereby  it  was 
ordered  that  the  bill  of  complaint  be  dismissed,  and 
that  a  decree  be  signed,  filed  and  entered  accord- 
ingly.    [132] 

2.  Error  of  the  Court  in  making  and  entering 
Its  final  decree  of  November  1,  1920,  wherein  and 
whereby  it  was  ordered,  adjudged  and  decreed  that 
the  plaintiff's  bill  of  complaint  be  dismissed  with 
costs  to  the  defendant  to  be  taxed. 

3.  Error  of  the  Court  in  ordering,  adjudging  and 
decreeing  that  the  plaintiff's  bill  of  complaint  be 
dismissed. 

4.  Error  of  the  Court  in  ordering,  adjudging 
and  decreeing  that  claim  1  of  the  patent  sued  on  was 
not  infringed  by  the  defendant. 

5.  Error  of  the  Court  in  not  holding  that  claim 
1  of  the  patent  in  suit  was  good  and  valid  in  law 
and  had  been  infringed  upon  by  the  defendant. 

6.  Error  of  the  Court  in  ordering,  adjudging 
and  decreeing  that  the  bill  of  complaint  be  dismissed 
as  to  claim  1  of  the  patent  in  suit. 

7.  Error  of  the  Court  in  holding  that  the  plain- 
tiff cannot  recover  unless  the  invention  disclosed  by 
the  patent  in  suit  is  generic  and  embodies  a  broad 
fundamental  idea  theretofore  unknown  in  the  art 
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8.  Error  of  the  Court  in  holding  that  if  the  pat- 
ent in  suit  covers  only  minor  improvements  in  a 
known  mechanism  there  could  be  no  infringement. 
9  Error  of  the  Court  in  holding  that  the  mven- 
tion  disclosed  by  the  patent  in  suit  is  not  generic 
and  does  not  cover  a  broad  fundamental  idea  there- 
tofore unknown  in  the  art. 

10.  Error  of  the  Court  in  holding  that  the  patent 
in  suit  by  claim  1  does  not  cover  a  generic  idea. 

11  Error  of  the  Court  in  holding  that  the  patent 
in  suit  by  claim  1  covers  only  minor  improvements 
in  a  known  mechanism. 

12.  Error  of  the  Court  in  holding  that  claim  1  ot 
[133]  the  patent  in  suit  covers  a  combination,  m 
which  one  of  the  elements  is  a  broad  flange  ar- 
ranged around  the  edge  of  the  reflector. 

13  Error  of  the  Court,  in  holding  that  the  broad 
flange  arranged  around  the  edge  of  the  plaintiff's 
reflector  is  not  found  in  the  defendant's  heater  at 

all-  ,    ,  ,, 

14  Error  of  the  Court  in  holding  that  the  equiv- 
alent of  the  broad  flange  arranged  around  the  edge 
of  the  plaintiff's  heater  is  not  found  in  the  defend- 
ant's heater.  xi    ^    iT,„ 

15  Error  of  the  Court  in  holding  that  the 
turned-over  edge  of  the  defendant's  reflector  is  not 
the  mechanical  equivalent  of  the  annular  member 
extending  outwardly  from  the  margin  of  the  reflec- 
tor in  plaintiff's  device  referred  to  and  so  speci- 
fied in  claim  1  of  the  patent  in  suit. 

16     Error  of  the  Court  in  holding  that  the  pri- 
mary purpose  of  the  turned-over  edge  of  the  de- 
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fendant's  reflector  does  not  perform  the  function 
tor  which  the  annular  member  extending  outwardly 
from  the  margin  of  the  plaintiff's  reflector  was 
designed. 

17.  Error  of  the  Court  in  holding  that  if  the 
turned-over  edge  of  defendant's  reflector  performs 
the  function  for  which  the  annular  member  extend- 
ing outwardly  from  the  margin  of  the  plaintiff's  re- 
flector was  designed,  that  such  function  was  merely 
incidental.  ■' 

18.  Error  of  the  Court  in  holding  that  the  pri- 
mary purpose  of  the  turned  over  edge  of  the  de- 
fendant's reflector  is  to  give  to  the  reflector  strength 
and  a  finished  appearance. 

19.  Error  of  the  Court  in  holding  that  the  Shoen- 
berg  patent,   No.   1,109,551   of  September  1    1914 
anticipates  the  patent  in  suit  in  so  far  as  concerns 
the  general  principle  or  generic  idea. 

20.  Error  of  the  Court  in  holding  that  the  differ- 
ence [134]  m  contour  of  the  reflector  of  the 
Shoenberg  patent  and  the  patent  in  suit  was  not  of 
tne  essence. 

21.  Error  of  the  Court  in  holding  that  the 
Shoenberg  patent  above  referred  to  embodies  the 
beam  type  principle  of  heater. 

22.  Error  of  the  Court  in  holding  that  said 
Shoenberg  patent  discl(^es  the  purpose  or  principles 
3t  the  generic  idea  of  the  patent  in  suit. 

23.  Error  of  the  Court  in  holding  that  the  dif- 
ference between  the  device  shown  in  the  said  Shoen- 
'erg  patent  and  the  patent  in  suit  was  a  difference 
n  degree  only. 
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24  Error  of  the  Court  in  holding  that  the  prin- 
ciple of  the  patent  in  suit  was  disclosed  m  the 
English  patent  to  Kempton,  No.  12,320. 

25  Error  of  the  Court  in  holding  that  the  said 
principle  is  suggested  in  the  United  States  patent 
No  881,017  of  March  3,  1908,  to  Morse. 

26  Error  of  the  Court  in  holding  that  the  prin- 
ciple of  the  patent  in  suit  is  completely  diBclosed  in 
the  English  patent  of  the  Simplex  heater  No.  19,871 
of  September  4,  1914.  . 

27  Error  of  the  Court  in  holding  that  the  device 
of  the  said  Simplex  English  patent  was  naanufac- 
tured  before  the  application  for  the  patent  m  suit 

was  filed.  .    ^ ,.        i.i,  4-    +i-,o 

28  Error  of  the  Court  in  holding  that  the 
United  States  patent  No.  1,120,003  of  December  8, 
1914,  to  Warner,  was  or  is  material.  ^  ^^  .,    , 

29  Error  of  the  court  in  holding  that  United 
States  patent  No.  1,194,168  of  August  8,  1916,  to 
Geiger  was  material. 

30  Error    of    the    Court    in   hoWmg^^J^;'^^ 
English  patent  No.  102,070  of  November  16,  1916,  to 

Taylor  was  material.  ^  iv,„  "Wor 

31  Error  of  the  Court  in  holding  that  the     Fer- 

ranti  Fires"  devices,  stated  to  have  been  generally 
advertised  as  early  as  1911  was  material.     [13oJ 

32  Error  of  the  Court  in  entering  its  order  and 
decree  m  the  minutes  on  October  4,  1920  though 
and  by  Honorable  Maurice  T.  Doohng,  the  District 
Judge  who  was  then  presiding,  whereas  the  case  was 
tried  by  and  before  Frank  S.  Dietrich,  U.  S.  Dis- 
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trict  Judge  of  Idaho,   and  the  written  opinion  in 
the  case  was  rendered  by  him. 

33.     Error  of  the  Court  in  making  and  entering 
Its  order  and  decree  of  October  4,  1920,  through  and 
by  Honorable  Maurice  T.  Dooling,  District  Judge 
presiding,  whereas  the  case  was  tried  by  and  before 
Honorable  Prank  S.  Dietrich,  U.  S.  District  Judge 
of  Idaho,  who  had  been  specially  designated  to  act 
as  a  trial  judge  for  the  Northern  District  of  Cali- 
fornia only  for  the  months  of  August  and  Septem- 
oer,  1920,  and  such  authority  and  commission  ex- 
pired on  the  last  day  of  September,  1920. 

34.     Error  of  the  Court  in  making  and  entering 
Its  decree  of  November  1,  1920,  through  Robert  S 
Bean,  District  Judge,  whereas  the  case  was  tried  by 
and  before  Honorable  Frank   S.   Dietrich,   United 
States  Judge  of  Idaho,   who  had  been  designated 
and  appointed  to  hold  United  States  District  Court 
for  the  Northern  District  of  California  during  the 
months  of  August  and  September,  1920,  only,  and 
his   authority  and  commission   expired   on  the  last 
day  of  September,  1920. 

NOW,  THEREFORE,  in  order  that  the  foregoing 
assignments  of  error  may  be  and  appear  of  record, 
the  plaintiff  presents   the   same  to   the   Court   and 
prays  that  the  same  may  be  filed  and  such  disposi- 
tion be  made  thereof  as  is  in  accordance  with  the 
laws  of  the  United  States  in  that  behalf  made  and 
provided,   and  prays  that  said  final   decree  be   re- 
versed, and  that  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California    Sec 
ond  Division,  be  directed  to  enter  an  interlocutory 
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decree  in  favor  of  the  plaintife  and  against  the  de- 
fendant [136]  in  the  nsual  manner  and  form, 
adjudging  and  decreeing  the  validity  and  infringe- 
ment of  claim  1  of  the  patent  in  suit,  and  en3oimng 
any  further  infringement  thereof,  and  ref errmg  the 
case  to  a  Master  in  Chancery  for  an  accounting  of 
damages  and  profits.     All  of  which  we  respectfully 

submit. 

Dated :  November  17,  1920- 

(Sgd.)  JOHN  H.  MILLER, 

Attorney  for  Plaintiff. 

[Endorsed] :  Filed  Nov.  17,  1920.     W.  B.  Maliug 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [137 J 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 
No.  493. 
MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 


Plaintiff, 


vs. 


WESTINGHOUSE    ELECTRIC    &    MANUFAC- 
TURING COMPANY, 

Defendant. 

Bond  on  Appeal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  American  Surety  Company  of  New  York,  a 
corporation  organized  and  existing  under   and  by 
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virtue  of  the  laws  of  the  State  of  New  York  and 
duly  licensed  to  transact  a  suretyship  business  in 
the  State  of  California,  is  held  and  firmly  bound  in 
the  penal  sum  of  Five  Hundred   ($500.00)   Dollars 
to  be  paid  to  the  Westinghouse  Electric  &  Manufac- 
turmg   Company,   defendant,   its   successors   or   as- 
signs, for  which  payment,  well  and  truly  to  be  made 
the  American  Surety  Company  of  New  York  binds 
itself,   its   successors   and   assigns   firmly   by   these 
presents. 

The  condition  of  the  foregoing  obligation  is  such 
that, 

WHEREAS   the  Majestic  Electric  Development 
Company,  plaintiff  i„  the  above-entitled  suit    has 
taken  or  is  about  to  take  an  appeal  to  the  United 
fetates  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
emt  to  reverse  the  order  and  decree  made  and  en- 
tered on  October  4,  1920,  and  the  final  decree  made 
and  entered  on  November  1,  1920,  by  the  District 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  Second  Division,  in     [138]     the 
above-entitled  suit,  whereby  plaintiff's  bill  of  com- 
plaint was  dismissed  with  costs  to  defendant 

NOW,  THEREFORE,  the  condition,  of  the  fore- 
going obligation  is  such  that  if  the  said  Majestic 
Jileotric  Development  Company  shall  prosecute  its 
said  appeal  to  effect  and  shall  answer  all  damages 
and  costs,  if  it  shall  fail  to  make  its  plea  good,  then 
this  obligation  shall  become  void;  otherwise  to  re- 
main m  full  force  and  effect. 
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Dated   at   San   Francisco,   California,   November 

"''''' Tmerican    surety   company   of 

NEW  YORK. 

By  D.  ELMER  DYER, 
Resident  Vice-president. 
fSeal]  Attest:  E.  C.  MILLER, 

Resident  Assistant  Secretary. 

Approved  Nov.  19,  1920. 
^^  R.  S.  BEAN, 

Judge. 

[Endorsed] :  Filed  Nov.  19,  1920.     W.  B  Maling 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     Li^^J 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

493. 
MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 


vs. 


WESTINGHOUSE    ELECTRIC    &    MANUFAC- 
TURING COMPANY, 

Defendant. 

Order  AUowing  Withdrawal  of  Original  Exhibits. 

Good  cause  appearing,  on  motion  of  John  H. 
Miller,  Esq.,  counsel  for  Majestic  Electric  Develop- 
ment Company,  plaintiff  in  the  above-entitled  suit. 
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IT  IS  ORDERED  that  all  of  the  original  exhibits 
offered  m  evidence  in  the  above-entitled  cause  may 
be  withdrawn  from  the  files  of  the  above-entitled 
€ourt  and  from  the  clerk  thereof,  and  be  by  said 
clerk  transmitted  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  as  a  part  of  the 
record  on  appeal  of  the  plaintiff  herein  to  said  Cir- 
cuit Court  of  Appeals,  from  the  order  and  decree 
made  and  entered  in  the  minutes  on  the  fourth  day 
of  October,  1920,  and  the  final  decree  made  and  en- 
tered on  the  first  day  of  November,  1920,  which  said 
original  exhibits  are  to  be  returned  to  the  files  of 
this  Court  upon  the  determination  of  said  appeal  by 
the  said  Circuit  Court  of  Appeals. 
Dated  Nov.  23d,  1920. 

(Sgd.)  R.  S.  BEAN, 
U.  S.  District  Judge. 

[Endorsed]:    Filed    Nov.    24,    1920.     Walter    B 
Maling,  Clerk.     [140] 


(Title  of  Court  and  Cause.) 

Praecipe  for  Transcript  of  Record 
To  the  Clerk  of  the  United  States  District  Court- 

Please  prepare   transcript   of   record    on    appeal 
trom  the  final  decree  in  the  above-entitled  suit,  and 
iincorporate  therein  the  following,  viz.  : 
1-     Bill  of  complaint. 

2.  Final  amended  answer. 

3.  Order  designating  Judge  Dietrich  to  hold  court 

m  the  Northern  District  of  California. 
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4.  Opinion  of  Judge  Dietrich. 

5.  Minute  order  of  October  4,  1920. 

6.  Final  decree  of  November  1,  1920. 

7.  Statement  of  evidence. 

8.  Petition  for  order  allowing  appeal. 

9.  Assignment  of  errors. 

10.  Order  allowing  appeal. 

11.  Order  allowing  withdrawal  of  exhibits. 

12.  Bond  on  appeal. 

13.  Citation. 

JOHN  H.  MILLER, 
Attorney  for  Plaintiff. 
Dated  November  23d,  1920. 

Service  of  the  within  praecipe  for  transcript  on 
appeal  admitted  this day  of  November,  A.  D, 

1920. 

D.  L.  LEVY, 

W.   SHELTON, 

Attorneys  for  Defendant. 

[Endorsed]  :  Filed  Nov.  23,  1920.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [141] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,  Second  Division. 

No.  493— EQUITY. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

WESTINGHOUSE    ELECTRIC   &    MANUFAC- 
TURING COMPANY, 

Defendant. 
Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record. 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  in  and  for  the  Northern  Dis- 
trict of  California,  do  hereby  certify  the  foregoing 
one  hundred  forty-one  (141)  pages,  numbered  from 
1  to  141,  inclusive,  to  be  full,  true  and  correct  copies 
of  the  records  and  proceedings  as  enumerated  in 
the  praecipe  for  transcript  of  record,  as  the  same 
remain  on  file  and  of  record  in  the  above-entitled 
cause,  and  that  the  same  constitute  the  record  on 
appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  of  record  is  $61.25;  that  said  amount  was 
paid  by  John  H.  Miller,  Esq.,  attorney  for  plaintiff; 
and  that  the  original  citation  issued  herein  is  here- 
unto annexed. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court 
this  29th  day  of  December,  A.  D.  1920 

rSeall  WALTER  B.  MALING, 

Clerk  United  States  District  Court  for  the  North- 
ern District  of  California.     [142] 


Citation. 
UNITED  STATES  OF  AMERICA,— ss. 
The  President  of  the  United  States,  to  Westing- 
house    Electric    &    Manufacturing     Company, 

GREETING : 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  city  of 
San  Francisco,  in  the  State  of  Califorma,  within 
thirty  davs  from  the  date  hereof,  pursuant  to  an 
order  allowing  an  appeal,  of  record  in  the  clerk  s 
office  of  the  United  States  District  Court  for  the 
Northern  District  of   CaUfornia,   Second  Dmsion, 
wherein  Majestic  Electric  Development  Company 
is  appellant,  and  you  are  appellee,  to  show  cause   if 
any  there  be,  why  the  decree  rendered  against  the 
said  appellant,  as  in  the  said  order  allowing  appeal 
mentioned,  should  not  be  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  m  that  be- 

half 

WITNESS,  the  Honorable  ROBERT  S.  BEAN 
United  States  District  Judge  for  the  District  of 
Oregon,  designated  to  hold  and  holding  the  District 
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Court  of  the  United  States,  for  the  Northern  Dis- 
trict of  California,  this  19th  day  of  November,  A.  D. 
1920. 

R.  S.  BEAN, 

United  States  District  Judge.     [143] 
Received  a  copy  of  the  within  Citation  on  Appeal 
this  23d  day  of  November,  1920. 

D.  L.  LEVY, 
W.   SHELTON, 
Attorneys  for  Defendant. 

[Endorsed]:  No.  493.  United  States  District 
Court  for  the  Northern  District  of  California. 
Majestic  Electric  Development  Co.,  Appellant,  vs. 
Westing-house  Electric  &  Mfg.  Company.  Citation 
on  Appeal.  Filed  Nov.  23,  1920.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk. 


[Endorsed]:  No.  3617.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Majestic 
Electric  Development  Company,  a  Corporation,  Ap- 
pellant, vs.  Westinghouse  Electric  &  Manufacturing 
Company,  a  Corporation,  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  Southern  Division 
of  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Second  Division. 

Filed  December  29,  1920. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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United   States   Circuit   Court   of   Appeals   for   the 
Ninth  Circuit. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Appellant, 

vs. 
WESTINGHOUSE   ELECTRIC    &    MANUFAC- 
TURING COMPANY, 

Appellee. 

Order  Enlarging  Time  to  and  Including  January 
20,  1921,  to  File  Record  and  Docket  Cause. 

Good  cause  being  shown,  it  is  hereby  ordered  that 
the  appellant  in  the  above-entitled  suit  may  have  to 
and  including  the  20th  day  of  January,  1921,  within 
which  to  file  the  record  on  appeal  and  to  docket  the 
cause  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
Dated  December  20,  1920. 

W.  H.  HUNT, 
Circuit  Judge. 

[Endorsed]:  No.  3617.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order 
Under  Subdivision  1  of  Rule  16  Enlarging  Time  to 
and  Including  Jan.  20,  1921,  to  File  Record  and 
Docket  Cause.  Filed  Dec.  20,  1920.  F.  D.  Monck- 
ton,  Clerk.  Refiled  Dec.  29,  1920.  F.  D.  Monckton, 
Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  3617. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, a  Corporation, 

Appellant, 
vs. 

WESTINGHOUSE    ELECTRIC   &   MANUFAC- 
TURING COMPANY,  a  Corporation, 

Appellee. 
Stipulation  as  to  Transcript  of  Record  on  Appeal. 
IT  IS  HEREBY  STIPULATED  that  the  fol- 
lowing exhibits  on  file  in  this  court  pursuant  to  an 
order  of  the  District  Court  dated  November  23, 
1920,  and  filed  November  24,  1920,  and  set  forth  at 
length  on  pages  168,  169  of  the  transcript  of  the 
record  herein,  were  introduced  in  evidence  at  the 
trial  of  this  cause  in  behalf  of  defendant  and  ap- 
pellee : 

Defendant's  Exhibit  11,  being  page  163  of  a 
printed  publication  entitled  ''Supplement  to  the 
Electrician,"  published  at  London,  England,  dated 
August  16,  1912. 

Defendant's  Exhibit  12,  being  an  advertising  in- 
sert, page  2  of  a  printed  publication,  ''The  Electri- 
cian," dated  September  20,  1912,  published  in  Lon- 
don, England. 

Defendant's  Exhibit  13,  being  page  1  of  the 
printed  pubHcation  "Prometheus,"  dated  October 
3,  1906,  published  at  Berlin,  Germany. 
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Defendant's  Exhibit  14,  being  page  11  of  a 
printed  publication  entitled  "Prometheus,"  dated 
October  3,  1906,  published  in  Berlin,  Germany. 

Defendant's    Exhibit  15,  being    page    14    of    a 
printed   publication   entitled   "Electrical   Record, 
dated  May  1907,  published  at  New  York  City. 

Defendant's    Exhibit    16,  being    page    19    ot   a 
printed  publication  entitled   "Electrical   Record, 
dated  May,  1915,  published  at  New  York  City. 

It  is  further  stipulated  that  the  following  matter 
may  be  deemed  to  be  inserted  at  page  76  of  the 
transcript  of  the  record  herein  and  between  the 
third  and  second  lines  from  the  end  thereof,  to  wit, 
—if  the  Court  consents  thereto : 

Defendant   produced  and   offered  in  evidence 
page  163  of  a  printed  publication,  entitled     Sup- 
plement to  the  Electrician,"  published  at  London, 
England,  dated  August  16,  1912,  and  by  stipula- 
tion of  counsel  it  was  agreed  that  the  origmal 
should  be  withdrawn  and  a  photographic   copy 
thereof  substituted  therefor,  which  said  photo- 
graphic copy  was  then  offered  in  evidence  and 
was  marked  "Defendant's  Exhibit  11,"  the  same 
being  hereby  referred  to  and  by  such  reference 
made  a  part  hereof . 

Defendant  produced  and  offered  m  evidence  an 
advertising  insert,  page  2,  of  a  printed  publica- 
tion entitled  "The  Electrician,"  dated  Septem- 
ber 20  1912,  published  in  London,  England,  and 
by  stipulation  of  counsel  it  was  agreed  that  the 
original  be  withdrawn  and  a  photographic  copy 
thereof  substituted  therefor,  which  said  photo- 


Westinghouse  Electric  d  Mfg.  Company.  Ill 
graphic  copy  was  offered  in  evidence  and  marked 
"Defendant's  Exhibit  12,"  the  same  being  hereby 
referred  to  and  by  such  reference  made  a  part 
hereof. 

Defendant  produced  and  offered  in  evidence 
page  1  of  a  printed  pubhcation  entitled  ''Prome- 
theus," dated  October  3,  1906,  published  at  Ber- 
hn,  Germany,  in  the  German  language,  and  by 
stipulation  of  counsel  it  was  agreed  that  the 
original  be  withdrawn  and  a  photographic  copy 
thereof  substituted  therefor,  which  said  photo- 
graphic copy  was  offered  in  evidence  and  was 
marked  ''Defendant's  Exhibit  13,"  the  same 
being  hereby  referred  to  and  by  such  reference 
made  a  part  hereof. 

Defendant   produced   and   offered   in   evidence 
page     11     of    a     printed    publication,     entitled 

''Prometheus,"  dated  October  3,  1906,  pub- 
lished at  Berlin,  Germany,  in  the  German 
language,  and  by  stipulation  of  counsel  it  was 
agreed  that  the  original  be  withdrawn  and  a 
photographic  copy  substituted  therefor,  which 
said  photographic  copy  was  offered  in  evidence 
and  marked  "Defendant's  Exhibit  14,"  the  same 
being  hereby  referred  to  and  by  such  reference 
made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence 
page  14  of  a  printed  publication  entitled  "Elec- 
trical Record,"  dated  May,  1907,  published  at 
New  York  City,  New  York,  and  by  stipulation 
of  counsel  it  was  agreed  that  the  original  be  with- 
drawn and  a  photographic  copy  thereof  be  sub- 
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stituted  therefor,  which  said  photographic  copy 
was   offered  in  evidence   and  marked  "Defend- 
ant's Exhibit  15,"  the  same  bein^-  hereby  referred 
to  and  by  such  reference  made  a  part  hereof. 

Defendant   produced   and   offered   in   evidence 
page  19  of  a  printed  publication  entitled  "Elec- 
trical Record,"   dated  May,   1915,   pubUshed  at 
New  York   City,  N.  Y.,   and  by   stipulation   of 
counsel  it  was  agreed  that  the  original  be  with- 
drawn and  a  photographic  copy  thereof  substi- 
tuted   therefor,    which    said    photographic    copy 
was  offered  in   evidence   and  marked   "Defend- 
ant's Exhibit  16,"  the  same  being  hereby  referred 
to  and  by  such  reference  made  a  part  hereof. 

Dated:  January  25,  1921. 

JOHN  H.  MILLER, 

Solicitor  for  Appellant. 

DAVID  L.  LEVY, 

W.  G.  CARR, 

W.  SHELTON, 

Solicitors  for  Appellee. 
In  signing  the  above  stipulation  I  desire  to  say 
that  the  original  statement  of  the  evidence  as  filed 
by  me  in  this  court  is  in  accordance  with  the  re- 
porter's  transcript   of  the   evidence   in  the   lower 
court  in  so  far  as  relates  to  the  above-mentioned 
six  exhibits,  and  it  does  not  appear  from  said  re- 
porter's   transcript    that    said    six    exhibits    were 
offered  in  evidence  in  this  case,  and  I  prepared  the 
statement    of    evidence    on    appeal    in    accordance 
therewith  and  the  same  was  stipulated  as  correct 
by  appellee's  attorneys.     Counsel  for  appellee    now 
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assert  that  they  actually  did  put  in  evidence  at  the 
trial  the  said  six  omitted  exhibits,  and  it  is  solely 
upon  that  assertion  and  at  their  request  and  for 
their  accommodation  that  I  have  signed  the  above 
stipulation. 

JOHN  H.  MILLER. 

It  is  so  ordered  by  the  Court. 

WM.  H.  HUNT, 
Circuit  Judge. 

[Endorsed] :  No.  3617.  In  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  Majes- 
tic Electric  Development  Company,  a  Corporation, 
Appellant,  vs.  Westinghouse  Electric  &  Manufactur- 
ing Company,  a  Corporation,  Appellee.  Stipulation 
as  to  Transcript  of  Record  on  Appeal.  Filed  Jan. 
26,  1921.  F.  D.  Monckton,  Clerk.  By  Paul  P. 
O'Brien,  Deputy  Cl^rk. 
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STATEMENT  OF  FACTS 

This  is  an  appeal  from  a  final   decree  made  and 
entered  on  November  r,   1920,  by  the  District  Court 
of   the   United    States    for   the   Northern   District  of 
California,  dismissing  the  plaintiff's  bill  of  complaint 
(Rec,  33-4).    The  suit  was  brought  by  the  appellant 
Majestic  Electric  Development  Company,  hereinafter 
called  the  plaintiff,   against  the  Westinghouse   Elec- 
tric &   Manufacturing   Company,    hereinafter  called 
the  defendant,  for  infringement  of  letters  patent,  No 


1,245,084,  of  October  30,  1917,  issued  to  Edmund  N. 
Brown,  assignor  to  Majestic  Electric  Development 
Company,  for  an  electric  heater. 

The   case   was   tried   by   the   Honorable   Frank   S. 
Dietrich,  Judge  of  the  United  States  District  Court 
for  Idaho,   sitting  in   the  place   and  stead  of  Judge 
Van  Fleet,  by  virtue  of  a  designation  signed  by  the 
Senior  Circuit  Judge  authorizing  Judge  Dietrich  to 
hold   Court   in   the   Northern   District  of   California 
for  the  months  of  August  and  September,  1920  (Rec, 
16).    The  trial  terminated  on  September  i,  1920,  and 
thereafter  Judge  Dietrich  returned  to  Idaho  without 
having  rendered  a  decision.     Afterwards  he  wrote  an 
opinion,  which  was  sent  to  San  Francisco  and  filed 
on  October  4,    1920   (Rec,  33).     On  the  same  day 
the  District  Court  for  the  Northern  District  of  Cali- 
fornia, Hon.  Maurice  T.  Dooling  presiding,  entered 
an  order  in  the  minutes  of  the  Court  to  the  effect 
that  a  decree  be  signed,  filed,  and  entered  in  accord- 
ance with  Judge  Dietrich's  opinion  (Rec,  17).    After- 
wards, on  November  i,  1920,  the  District  Court  for 
the  Northern  District  of  California,  by  Hon.  Robert 
S.   Bean,   District  Judge  of  Oregon  presiding,  made 
and    entered   the    decree   complained    of,    in    and   by 
which    it   was    ordered    that    the    bill    of    complaint 
be   dismissed    (Rec,   33-4).     Plaintiff   appeals   from 
that  decree. 

The  bill  of  complaint  is  in  the  usual  form.  The 
answer  puts  in  issue  all  the  allegations  of  the  bill 
and  pleads  invalidity  of  the  patent  in  suit  by  reason 


of  prior  patents  and  printed  publications,  the  prior 
art,  prior  use  by  certain  named  persons,  and  also  the 
additional  statement  that  Alfred  H.  Huntington  of 
Riverside,  California,  was  the  original  and  first  in- 
ventor of  the  device  in  question,  and  that  Edmund  N 
Brown  surreptitiously  and  unjustly  obtained  the  pat- 
ent while  Huntington  was  using  reasonable  diligence 
in  adapting  and  perfecting  the  same. 

No  evidence  was  produced  by  defendant  in  sup- 
port of  this  last-named  defense,  and  hence  it  may  be 
dismissed  from  consideration.  As  to  the  other  de- 
fenses, defendant  introduced  certain  prior  patents  and 
publications,  the  same  being  referred  to  and  identi- 
fied in  the  statement  of  the  evidence  under  equity 
rule  75,  which  was  prepared  and  filed  in  the  case 
and  appears  between  pages  36  and  156  of  the  record 

The  assignment  of  errors  appears  between  pages 
160  and  165  of  the  record.     They  are  34  in  number. 

THE  QUESTION  FOR  DECISION  INVOLVED  ON  THIS  APPEAL 
The  lower  Court  did  not  hold  that  the  patent 
was   invalid,    but   merely   that   it  was   not   infringed 
We  take  this  as  a  holding,  at  least  inferentially,  that 
the  patent  is  valid,  and  hence  the  sole  question   for 
determination   by  this  court  is  that  of  infringement. 
This  involves  the  proper  construction  to  be  given 
to  the  plaintiff's  claim.     The  lower  court  held  that 
the  invention  was  not  of  a  ^'generic"  character  intro- 
ducing  a    "broad    fundamental   idea    theretofore    un- 
known in  the  art,"  but  that  it  covered  only  "minor 


improvements  in  a  known  mechanism,"  and,  as  de- 
fendant's mechanism  differed  in  form  from  that  of 
the  plaintiff,  there  was  no  infringement  (Rec,  22). 

This   does   not   correctly   state   our   position.     Our 
position  is  two-fold,  viz.: 

I.  While  the  invention  is  not  of  such  character 
as  is  generally  termed  primary  or  generic,  introducing 
into  the  art  a  wholly  new  principle  not  before  known, 
nevertheless  it  is  such  a  radical  departure  from  pre- 
existent  things  and  such  an  advance  over  the  prior 
art  as  to  be  entitled  to  a  broad  and  liberal  mterpreta- 
tion.  In  fine,  it  is  in  that  class  of  inventions  styled 
primary  improvements. 

2.  But  even  if  the  invention  is  not  of  the  breadth 
above  indicated,  and  is  limited  to  details  of  construc- 
tion, nevertheless  it  is  entitled  to  the  doctrme  of 
equivalents,  and  by  virtue  thereof  defendant's  struc- 
ture must  be  held  to  be  an  infringement. 

Later  we  shall  endeavor  to  show  wherein  the  lower 
court  erred  in  its  construction  of  the  patent.  At  the 
present  time  we  are  merely  stating  our  position  so 
that  your  Honors  can  have  it  in  mind  as  the  argu- 
ment progresses. 

THE  PATENT  IN  SUIT 
This  patent  is  No.  1,245,084,  dated  October  30, 
1917,  issued  to  Edmund  N.  Brown,  assignor  to  Ma- 
jestic Electric  Development  Company.  The  inven- 
tion is  entitled  "An  Electric  Heater."  On  the  oppo- 
site page  will  be  found  a  reproduction  of  the  draw- 
ings of  the  patent. 
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E.  N.  BROWN. 
ELECTRIC  HEATER. 
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The    patent    shows    "a    concavo-convex    reflector," 
identified    in    the    drawings   by   the   numeral    i.      Its 
inner  surface   is  highly  polished.     An  outer  casing, 
identified  by  the  numeral  3,  is  attached  to  the  convex 
back   of    this    reflector,   thereby   producing   an   inter- 
mediate air  space  for  cooling  purposes,  but  this  last- 
named  feature  of  the  device  is  not  in  issue  here,  and, 
consequently,  may  be  dismissed  from  further  consid- 
eration/    Within  the  concave  of  the  reflector  i,  and 
preferably    at    the    focus    thereof,    a    heating    unit    is 
arranged,  which  consists  of  a  resistance  wire  wound 
around  a  core  or  bobbin  and  attached  to  a  source  of 
electric  energy,   so  that  when  the  wire  is  heated  to 
incandescence,  its  heat  rays  ^  will  impinge  against  the 
surface  of  the  reflector,  and  in  turn  be  reflected  there- 
from in  substantially  parallel  lines,  and  in  the  form 
of  a  ''beam."     Hence,  these  heaters  are  known  to  the 
trade  as  beam  heaters  (Dep.  of  Deft's  witness  Beam, 

Rec,  89). 

A  protective  cage,  made  of  wires  and  of  arched 
form,  is  placed  over  the  front  of  the  reflector  for 
protecting  purposes. 


^  This  intermediate  air  space  feature  is  covered  by  claim  3, 
not  sued  on. 

2  We  use  the  term  heat  rays  merely  as  a  concession  to  popular 
parlance.      Scientifically    it    is    inaccurate. 


A  marginal  annular  flange,  designated  in  the  draw- 
ings as  3a,  extends  around  the  edge  of  the  reflector 
in  order  to  protect  the  outer  exposed  edge  of  the 
reflector  from  being  heated.  The  device  is  mounted 
on  an  upright  standard  fastened  in  a  substantial  cir- 
cular base,  and  a  handle  is  provided  at  the  top  for 
moving  the  heater  from  place  to  place. 

There  are  four  claims  in   the  patent,   but  on   this 
appeal  we  shall  rely  only  upon  claim  i.    In  the  lower 
court  we  contended  that  claims  2  and  4  were  also  in- 
fringed, but  the  court  held  against  us  in  that  respect 
and  we  shall  not  here  challenge  that  holding. 

Claim  3  relates  to  the  supplement  back  3  provid- 
ing an  air  space  between  it  and  the  reflector  i  The 
defendant's  heater  has  not  that  feature  and  it  was  not 
charged  to  infringe  upon  this  claim. 

This  leaves  for  consideration  on  this  appeal  only 
claim  ,.  The  lower  court  held  that  it  was  not  in- 
fringed. Was  that  decision  correct?  We  claim  that 
It  was  not,  and  the  only  question  for  this  court  to 
consider  is  the  infringement  of  claim  1  of  this  patent 
Said  claim  reads  as  follows: 

conv;.-  t."fl  "'f""''  u '""'  '^'"nprising  a  concavo- 
stan^bl/lr  J'  '  """f  "^  ""'f  supported  at  sub- 
stantially the  focus  of  said  reflector,  an  annular 
member  extending  outwardly  from  the  margin  of 
said  reflector,  and  a  protective  cage  having  guard 
wires  arched  between  opposite  sides  of  s^aid  an 
nular  member.  ' 

This  is  a  combination  claim,  and  its  elements  sever- 
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ally  stated  are  as  follows:  (i)  A  concavo-convex  re- 
flector; (2)  a  heating  unit  supported  at  substantially 
the  focus  of  the  reflector;  (3)  an  annular  member 
extending  outwardly  from  the  margin  of  the  reflec- 
tor; (4)  a  protective  cage  having  guard  wires  arched 
between  opposite  sides  of  said  annular  member,  that 
is  to  say,  arched  over  the  front  of  the  reflector. 

It  is  to  be  observed  that  these  elements  are  mdi- 
vidually  characterized  by  comprehensive  language. 
The  only  limitation  on  the  reflector  is  that  it  shall  be 
concavo-convex.  The  heating  unit  must  be  supported 
at  substantially  the  focus  of  said  reflector,  but  other- 
wise it  is  not  limited,  that  is  to  say,  it  may  be  sup- 
ported transversely  of  the  axis,  or  longitudmally  of 
the  axis,  or  in  any  other  manner,  so  long  as  it  is  at 
substantially  the  focus. 

The  annular  member  extending  outwardly  from  the 
margin  of  the  reflector  is  unlimited  as  to  form.  It 
may  be  flat  or  round,  or  any  other  shape,  so  long  as 
it  is  annular,  and  its  only  limitation  is  that  it  must 
extend  outwardly  from  the  margin  of  said  reflector. 
The  protective  cage  is  limited  only  by  the  require- 
ments that  it  shall  be  composed  of  guard  wires  arched 
over  the  front  of  the  reflector. 

These  heaters  are  generally  known  to  the  trade  as 
''beam  heaters."  The  defendant's  expert  witness, 
whose  name  by  a  curious  coincidence  is  Beam,  when 
testifying  regarding  heaters  of  both  plaintiff  and  de- 
fendant, at  the  bottom  of  page  88  and  top  of  page  89 
of  the  record,  says: 


"The  object  of  both  heaters   is  to   proiect  the 
shane'or  k'  '"^'""^  °«  -'°  ^he  ro'oS  in  the 

^enl^?;^eS=brtLt^^e\VbT.\t?e- 
So  much  for  the  mechanical  features  of  the  device. 

aid  Z      f  ""  °""^'^"  '"^  "^  ^^-"'«'  P^i-iple 
and  mode  of  operation. 

FUNDAMENTAL  PRINCIPLE  OF  THE  INVENTION 
The   Brown   heater  in   suit  involves   a   scientific 
principle,   which   consists,   broadly   speaking,    in    the 
unhzatton    of    radiant   energy   in    a   certain    spec  fie 
-anner.    When  the  electric  coil  (the  heater  element) 
receives  ,ts  appropriate  charge  of  electric  current,  it 
s  thrown  into  a  state  of  molecular  vibration.    A  por- 
tion of  these  vibrations  are  absorbed  by  the  coil  and 
manifest  themselves  in  the  form  of  hJat,  prod  c  ng 
1  candescence  of  the  coil.    But  the  remainde'r  of  t  esS 
vibrations  set  up  similar  vibrations  in  the  surround- 
^ng  med,um    (the  ether)    in   the  shape  of  sphericl 
waves  of  radiant  energy,  and  these  waves  of  radiant 

a  vlfv  Tl"^"  """"  '''  ^"'"^''«  ^'  *e  reflector  at 
a  very  high  rate  of  speed  (appro.ximately  ,86000 
r^  les  per  second').  When  this  radiant  energy  strfk" 

s  absort:  K     T  "'"'°^'  '  ™^"  P-^'°"  'hereof 

frequency    of    molecular    vibration       l„       ""«''    differing   only   in 
they   are   similar.  "Oration.      In    respect    of    rate    of    travel 
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ing  of  the  reflector,  while  the  remainder  is  reflected 
from  the  surface  at  the  same  angle  at  which  it  strikes 
the  reflector.     In  technical  language  the  angle  of  m- 
cidence  is  equal  to  the  angle  of  reflection  as  in  the 
case  of  light.    Now,  if  the  reflector  were  of  flat  area, 
these  rays  of  radiant  energy  would  be  reflected  indis- 
criminately throughout  the  surrounding  space  m  all 
directions.     In  fine,  they  would  scatter  in  divergent 
lines.     If,  however,  the  surface  of  the  reflector,  m- 
stead  of  being  flat,  is  concave,  a  different  result  will 
follow;  and  if  that  surface  is  a  true  parabola,  then 
the  radiant  energy  waves  would  be   reflected  there- 
from in  straight  lines,  producing  a  cylindrical  shaft 
or  beam.     This  is  due  to  the  mathematical  law  ap- 
plicable to  a  parabola.    That  law  says  that  in  a  para- 
bola the  distance  from  the  focus  to  any  point  on  the 
curve  is  exactly  equal  to  the  distance  from  that  point 
to  a  fixed  line  in  the  rear  of  the  parabola  called  a 
directrix.     This  does  not  convey  a  very  clear  idea  to 
the  popular  mind,  but  in  substance  it  simply  means, 
when  applied  to  the  matter  in  hand,  that  radiant  energy 
waves  emanating  from  the  focus  of  a  parabola  will 
be  reflected  in  parallel  lines,  and  as  the  circumfer- 
ence of  the  mouth  of  the  parabola  is  circular,   the 
result  must  necessarily  be  a  cylindrical  shaft  or  beam 
of  radiant  energy  circular  in  cross-section  and  having 
a  diameter  approximately  the  same  as  the  diameter 
of  the  mouth  of  the  parabola. 

The  parabolic  reflector  is  therefore  the  most  per- 
fect form  for  the  projection  of  radiant  energy.     If, 
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however,   instead  of  having  a  perfect  parabolic   re- 
flector, we  have  one  approximating  thereto,  such  as 
the  segment  of  a   circle,   or,   popularly  speaking,   a 
hem.sphencal  reflector,  then  practically  the  same  re- 
su  t  w,ll  follow  as  in  the  case  of  a  parabolic  reflector. 
The  difference  will  be  manifested  only  in  a  slightly 
less  perfect  form  of  the  shaft  or  beam.     This  dfffer 
ence,  however,  is  so  slight  as  not  to  be  appreciable 
from  a  utilitarian  point  of  view.     Hence,  we  may 
say  in  a  popular  sense  that  the  results  in  the  two  cases 
are  the  same,  at  least  this  is  true  in  the  sense  of  the 
patent  law,   which   looks   upon   substantiality    rather 
man  upon  minute  variance. 

Now,  when  this  shaft  or  beam  of  radiant  energy 
emanating  from  the  reflector  impinges  upon  any  ob- 
ject which  may  be  in  its  path,  it  produces  in  that 
object  a  corresponding  state  of  molecular  activity  and 
the  sensation  of  heat  follows.     At  the  same  time  the 

ZieH  T.''"' °"'"''  °*  ''''  ^"^^^^  °^  beam  is  not 
affected.     The  action  of  the  shaft  or  beam  is  local- 

z  d  upon  the  object  within  its  path,  because  that  is 
the  only  object  which  it  strikes.  Consequently  all 
portions  of  the  surrounding  space  outside  of  the  line 

f  travel  of  the  shaft  or  beam  is  unheated,  and  o ^ 
the  object  within  its  path  is  heated.  This  can  bl 
demonstrated   by  standing  within   the  line  of  travel 

on  of  h     ."  ';?•  ^'"^'^  experiencing  the  sensa- 
^'on  of  heat,  and  then  by  moving  outside  of  its  line 
of  travel  you  will  experience  no  sensation  of  heat 
In  other  words,  the  radiant  energy  emanating  from 
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a  Brown  heater  is  not  utilized  for  heating  an  entire 
room,  as  in  the  case  of  a  stove  or  a  steam  radiator, 
but  is  utilized  only  for  heating  a  specific  object  within 
the  line  of  travel  of  the  shaft  or  beam.  This  is  the 
fundamental  principle  of  the  Brown  heater  from  the 
scientific  point  of  view. 

On  the  adjoining  page  is  a  cut  illustrating  the  prin- 
ciple  of   a   Brown   heater.      It  shows   the   heat   rays 
travelling  in  parallel  lines  and  producing  a  "beam." 
We  do  not  claim  that  Brown  was  the  first  to  utilize 
radiant  energy  reflected  from  a  reflecting  surface  for 
heating  objects.     That  generic  principle  was  known 
prior  to  the  Brown  patent,  as  we  shall  hereafter  point 
out.     What  we  do  claim  is  that  Brown  was  the  first 
in  the  art  to  devise  a  practical  form  of  electric  heater 
which  by  reflection  produces  a  perfect  shaft  or  beam 
of    radiant    energy    for    heating    any    object    coming 
within   its  line   of   travel.     Efforts   in   that  line   had 
been  made   by  others,  but  the   devices   produced  by 
them  did  not  solve  the  problem  of  producing  a  sub- 
stantially perfect  shaft  or  beam  of   reflected  radiant 
energy.     The  problem  to  be  solved  was  the  produc- 
tion of  a  substantially  perfect  shaft  or  beam  of  radiant 
energy  to  be  directed  against  a  particular  object  for 
heating  that  object.     Prior  inventors  essayed  to  solve 
that  problem  and  produced  devices  of  many  different 
kinds,  but  none  of  them  solved  the  problem  or  pro- 
duced what  was  desired.     Brown  did  solve  the  prob- 
lem,  and  to   that  extent  his   patent   is  entitled   to   a 
liberal  construction. 
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The  lower  court  held  against  us  on  this  point  by 
reason  of  the  prior  art,  and  that  ruling  is  assigned 
as  error.    This  necessitates  a  review  of  the  prior  art. 

THE  PRIOR  ART 
The  prior  art  in  this  case  is  represented  by  cer- 
tain patents,  (one  English  and  five  United  States  pat- 
ents), certain  printed  publications  consisting  of  elec- 
trical journals,  and  certain  devices  manufactured  by 
the  plaintiff  at  San  Francisco  prior  to  the  date  of  the 
patent  in  suit.  We  herewith  catalogue  these  devices 
in  their  chronological  order,  viz: 

1.  U.  S.  patent  of  Porter  684,459,  of  October  15, 

1 901 

(Defendant's  Exhibit  N). 

2.  U.   S.   Patent  to   Morse,   881017  of   March   3, 

1908 

(Defendant's  Exhibit  F). 

3.  U.  S.  Patent  to  Shoenberg,   1,109,551   of  Sept. 

I,   1914 

(Defendant's  Exhibit  I). 

4.  English    patent    to    Simplex    Conduits,    Ltd., 
19,971  of  September  4,  1914 

(Not  marked  with  any  exhibit  mark). 

5.  U.   S.   Patent  to  Warner,    11 20003   of   Decem- 
ber 8,  1914 

(Defendant's   Exhibit  H). 

6.  Early  Majestic  heaters  of  1915 

(Defendant's  Exhibits  A,  B,  C  and  D  and 
Plaintiff  Exhibit  6). 
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7-     U.  S.  Patent  to  Geiger,  1194168  of  August  8, 
1916 

(Defendant's  Exhibit  G). 

PRIOR  PUBLICATIONS 

The  Electrical  Times  and  Electrician,  published 
at  London  at  various  times  from  January  1912  to 
August  191 6,  showing  devices  known  as  'The  Fer- 
ranti  Fires,"  "Calor  Electric  Fire,"  ''Redglow  Fire," 
"Plexsim  Fire,"  and  the  "D.  G.  Bowl  Electric  Fire!" 
Of  these  it  may  be  remarked  that  the  "D.  G.  Bowl 
Electric  Fire,"  represented  by  Defendant's  Exhibit 
10,  was  not  published  until  August  31,  1916,  and  as 
the  date  of  the  Brown  invention  was  at  least  as  early 
as  April  5,  1916,  this  publication  must  be  ignored  as 
being  too  late. 

In  regard  to  the  publication  of  'Tlexsim  Fire," 
represented  by  Defendant's  Exhibits  8  and  9,  this  is 
the  same  device  shown  in  the  prior  English  patent 
to  Simplex  Conduits,  Ltd.,  defendant's  exhibit  above 
referred  to  as  unmarked,  and  as  the  details  are  more 
clearly  shown  in  the  patent  itself,  we  shall  confine 
our  remarks  thereto. 

In  regard  to  the  other  named  devices,  "Ferranti," 
*'Calor"  and  ''Redglow,"  represented  by  Defendant's 
Exhibits  I,  2,  4,  5,  6  and  7,  they  are  all  of  substanti- 
ally the  same  character,  and  we  shall  refer  to  them 
hereafter  under  the  general  term  "Ferranti  Fires," 
as  did  the  lower  court. 

It  may   also   be   remarked   that   defendant  put   in 
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evidence  a  publication  entitled  "Prometheus,"  De- 
fendant's Exhibits  13  and  14,  but  that  publication  is 
in  German,  and  as  no  translation  of  it  was  put  in 
evidence  in  this  case,  we  apprehend  that  the  court 
will  not  concern  itself  regarding  its  contents.  And 
furthermore,  the  picture  in  said  exhibit  14  appears 
to  be  a  picture  of  a  telephone  with  some  kind  of  a 
sound  collecting  device  of  a  bowl  shape  and  it  does 
not  appear  to  be  an  electric  heater  at  all.  Under 
these  circumstances  we  shall  pay  no  further  attention 

to  it. 

Defendant  also  put  in  evidence  two  publications, 
exhibits  3  and  15,  showing  the  well-known  Benjamin 
Electric  light  bulbs  enclosed  within  a  reflector;  but 
they  are  not  applicable  to  any  issue  herein  and  we 
shall  pay  no  further  attention  to  them,  pursuing  the 
same  course  as  did  the  lower  court. 

In  this  connection  we  also  desire  to  state  that  the 
learned    Judge    of    the    lower    court    discussed    and 
treated  as  a  part  of  the  prior  art  an  English  patent 
to  Kempton,  No.   12320  (Rec,  26),  and  an  English 
patent  to  Taylor,  No.   102070,  said  to  be  dated  No- 
vember 16,  1916   (Rec,  27).     In  this  behalf  we  de- 
sire to  point  out  that  neither  of  these  English  patents 
was  put  in  evidence  in  this  case  and  neither  of  them 
appears  in  the  record  here.     There  was  no  warrant 
on  the  part  of  the  lower  court  in  referring  to  those 
patents  or  taking  them  into  account  when  construing 
plaintiff's  patent.     We  have  catalogued  above  all  of 
the  prior  art  as  produced  in  evidence  in  this  case  and 
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forming  a  part  of  this  record  on  appeal.  It  is  upon 
such  record  and  such  record  alone  that  this  court 
must  decide  the  case. 

We    now    address    ourselves    to    the    prior    devices 
seriatim. 

PORTER  PATENT,  NO.  684,459,  OF  OCTOBER  15,   1901 
(Defendant's  Exhibit  N.) 

While  this  patent  is  entitled  an  "Electric  Heater," 
the  specification  states  that  it  belongs  to  that  class  of 
electric  heaters  known  as  '^electric  fan  heaters."    The 
device  is  an  electric  fan,  and  is  provided  with  a  series 
of  angularly  disposed  blades  which  are  caused  to  re- 
volve at  high  velocity  as  in  the  case  of  an  ordinary 
electric  fan.     These  fan  blades  are  made  of  carbon 
and  connected  with   a  source  of  electricity  whereby 
they  become  highly  heated,  so  that  we  merely  have 
an    electric    fan    provided    with    hot   blades.      These 
blades  act  to  heat  the  surrounding  air,   and  as  they 
revolve  with  great  velocity,  they  throw  out  into  the 
room  large  volumes  of  hot  air;  that  is  to  say,  instead 
of  throwing  out  cold  air  for  cooling  a  room  as   in 
the  case  of  an  ordinary  fan,  they  throw  out  hot  air 
for  the  purpose  of  heating  a  room,  and  this  hot  air 
IS  not  thrown  out  in  the  shape  of  a  beam,  but  indis- 
criminately in  all  directions.     The  specification  says 
(p.  I,  lines  13  et  seq.)  : 

'The  object  of  my  invention  is  to  electrically  heat 
the  blades  of  a  fan  without  adding  thereto  or  mount- 
ing thereon  any  resistance  material,  the  blade  being  it- 
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self  heated  directly  by  a  current  passing  through  it." 
This  does  not  involve  the  principle  of  heating  by 
radiant  energy,  and  is  wholly  different  in  principle, 
construction,  and  mode  of  operation  from  the  Brown 
heater. 

And  still  further,  it  does  not  contain  all  the  ele- 
ments of  the  Brown  combination.  It  has  no  concavo- 
convex  reflector  or  a  reflector  of  any  kind.  It  has  no 
heating  unit  supported  at  substantially  the  focus  of 
the  reflector.  Why  it  was  put  in  evidence  passes  our 
comprehension.  It  has  no  relevancy  whatever,  at 
least  no  more  relevancy  than  an  ordinary  electric  fan. 

MORSE  PATENT,   881017,   MARCH   3,    1908 
(Defendant's  Exhibit  F.) 

This  device  is  a  small  hand  implement  used  by 
physicians  for  therapeutical  purposes.  It  consists  of 
an  ordinary  electric  light  bulb  extending  transversely 
into  what  the  specification  calls  "a  shell  or  hemi- 
sphere," provided  on  the  edge  with  a  soft  pad  where 
it  comes  in  contact  with  the  human  body.  The  speci- 
fication does  not  state  of  what  material  this  shell  or 
hemisphere  is  made.  Immediately  in  front  of  the 
light  bulb  and  across  the  shell  is  arranged  "a  screen  5 
of  coarse  wire  mesh  or  similar  construction."  This 
is  for  the  purpose  of  protecting  the  glass  bulb  from 
injury.  In  operation  the  physician  grasps  the  im- 
plement by  the  stem  or  handle  of  the  electric  light 
bulb  and  places  the  open  mouth  of  the  shell  against 
the  affected  part  of  the  human  body  to  be  treated, 
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whereby  the  heat  from  the  electric  light  will  be  con- 
centrated against  the  affected  spot.     In  other  words 
it  seems  to  be  a  kind  of  cupping  implement  for  heat- 
ing a  particular  spot  on  the  human  body,  and  this  it 
does   by   confining   the   heat  within   the   cup.     It  is 
merely  a  hot  air  container.     It  heats  the  air  enclosed 
within  the  cup  and  retains  the  hot  air  within  the  cup 
until  it  performs  the  function  of  heating  the  body  by 
conduction.      It    does    not    involve    the    principle    of 
reflecting  radiant  energy  either  in  the  shape  of  a  beam 
or  otherwise.     It  has  no  concavo-convex  reflector  nor 
a  reflector  of  any  kind.     It  does  not  heat  by  reflec- 
tion.    It  does  have  a  concavo-convex  shell,   but  this 
is  not  shown  to  be  a  reflector.     The  word  reflector 
IS  not  used  in  the  specification.     It  would  answer  its 
purpose  just  as  well  if  made  of  non-reflecting  mate- 
rial.   A  tea-cup  or  tumbler  or  mush-bowl  would  an- 
swer  the   purpose.      But  however   that  may   be,    the 
specification  does  not  show  or  mention  a  reflector  of 
any  kind.     Neither  does  it  have  a  heating  unit  sup- 
ported at  substantially  the  focus  of  the  reflector,  unless 
It  may  be  said  that  an  ordinary  electric  light  bulb  is 
a  heating  unit.     Neither  does  it  have  a  cage  consist- 
ing of  arched  guard  wires.     In  that  connection  it  has 
only  a  flat  wire  mesh  screen,  and  its  sole  function  is 
to  protect  the  delicate  glass  bulb  from  injury,  which 
IS  a  wholly  different  object  from  that  accomplished 
by  the  arched  guard  wires  of  the  Brown  patent 

And  still  further,  the  object  of  this  device  is  wholly 
different   from   that  of   Brown.     It  is   a  physician's 
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implement  to  be  carried  around  by  him  in  his  pocket 
or  medicine  case  until  he  arrives  at  the  residence  of 
the  patient,  and  then  he  connects  it  to  an  electric  cord 
and  places  the  device  over  the  affected  part  of  the 
patient's  body  for  imparting  heat;  whereas  the  Brown 
device  is  a  portable  heater  stationed  in  a  room  and 
adapted  to  be  moved  about  from  place  to  place  for 
the  purpose  of  heating  objects  that  come  within  the 
path  of  the  radiant  energy  beam. 

We  submit  that  this  Morse  device  does  not  exhibit 
the  principle  of  reflecting  radiant  energy  in  the  shape 
of  a  beam  against  an  object  for  the  purpose  of  heat- 
ing the  same.  The  utmost  that  can  be  said  of  it  is 
that  it  may  be  considered  a  prophecy  of  what  after- 
wards followed;  but  prophecies  are  not  anticipations. 

SHOENBERG  PATENT,    1,109,551   OF  SEPT.    I,    1914 
(Defendant's  Exhibit  I.) 

This  patent  shows  a  reflector,  which  is  said  to  be 
''somewhat    hemispherical    or   dome-shaped"    (Spec, 
p.   I,  1.  50).     The  use  of  this  word  "somewhat"   is 
suggestive,   and  upon   reference  to  the  drawings,   as 
well  as  to  the  actual  device  itself    (Defendant's  Ex- 
hibits A,  B,  C,  and  D),  it  will  be  seen  that  the  in- 
terior of  the  reflector  is  of  irregular  contour.     It  is 
not    hemispherical,    but    "somewhat"    hemispherical. 
In  one  of  them  (represented  by  Plaintiff's  Exhibit  6) 
it  is  like  a  pie  plate.     In  others  it  is  dish-shape.     In 
still  others  bell-shaped.     In  all  of  them  the  interior 
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contour  is  irregular.     The  result  which  flows  from 
this  construction  is  apparent  at  a  glance.     The  heat 
rays   from   the   electric   coil    impinging   against   this 
irregular  contour  will  be  criss-crossed   and   reflected 
m  all  directions,  so  that  when  they  emerge  from  the 
mouth  of  the  reflector  they  will  scatter  in  all  direc- 
tions and  will  not  assume  the  form  of  a  shaft  or  beam 
Colloquially  speaking,  they  will  play  tag  with  each 
other  within  the  bowl  of  the  reflector.     This  results 
from  the  fact  that  the  reflector  is  not  purely  concave 
on  Its  interior,   but  is  of  irregular  contour.     In  dis- 
cussing this  matter  the  witness  Henry  says,  at  page  99, 
that  the  form  of  such  reflector 

"is  s^uch  that  the  rays  from  different  portions  of 
the  heater  unit  itself,  as  reflected  from  different 
portions  of  the  reflectors  themselves,  will  be  verv 
divergent  in  the  aggregate,  and  in  the  case  of  any 

and' wln^  •^';"'  "'  ''^'  ''  ^^^^  ^'  ^"  criss-cross, 
and  will,  in  turn,  criss-cross  other  rays  in  a  wav 

to  produce  a  very  highly  inefficient  radiant  emana- 
tion.     Ihis  radiant  emanation  cannot  be  called  a 

f.'nT  T  J  u'"'u  ""^  ^^'^  ^^''^  ''  producible  and 
IS  produced  by  the  reflector  of  the  Brown  patent 
with  the  heating  element  arranged  at  focus  or 
about  an  axis  about  which  several  foci  will  lie." 

This  is  clearly  illustrated  by  the  cut  on  adjoining 
page.  ^ 

We  say  that  the  reflectors  of  the  Shoenberg  patent 
do  not  and  cannot  from  the  nature  of  their  construc- 
tion and  mode  of  operation  produce  the  radiant  beam 
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which  characterizes  the  Brown  invention;  but  on  the 
contrary  they  produce  an  irregular  mass  of  scattered 
divergent  beams  throughout  all  parts  of  the  room 
.n  front  of  the  heater.  Shoenberg  may  have  con- 
ceived the  desirability  of  the  beam,  but  the  device 
which  he  suggested  as  means  for  obtaining  that  beam 
was  inefficient  and  ineffective  for  that  purpose 

The  history  of  the  Shoenberg  patent  fully  corrob- 
orates us.     The  plaintiff  is  the  owner  of  the  patent 
and  undertook  to  market  the  device  covered  thereby' 
Exemplars   thereof   are   in   evidence   as    Defendant's 
Exhibits  A,   B,  C  and  D  and  Plaintiff's  Exhibit  6 
and   were  put  on   the  market  in   the   latter  part  of 
1914  and  exploited   during   19,5.     But  they  proved 
unsuccessful  and  were  abandoned,  being  entirely  su- 
perseded  by  the  invention  of  the  patent  in  suit     This 
places   the   device   of   the   Shoenberg  patent   in    the 
category  of  unsuccessful,  impractical,  and  abandoned 
experiments.     It  may  even  be  conceded,  for  the  sake 
of  argument,  that  Shoenberg  had  a  conception  of  the 
desirability    of    using    the    radiant    beam    principle, 
though  that  is  doubtful,  but  conceptions  are  not  in- 
ventions,  nor  do   they  become  inventions   until   they 
are  embodied  in  a  practical  form.     Therefore,  even 
If  Shoenberg  had  the  conception,  he  failed  to  embody 
;t  in  a  practical  form,  and  the  evidence  in  this  case 
IS  plenary  on  that  point. 

When  we  come  to  discuss  the  early  Majestic  devices 
made  under  the  Shoenberg  patent  we  shall  illustrate 
me  above  views  further. 
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SIMPLEX  ENGLISH  PATENT  I997I  OF  SEPTEMBER  4,  '9H 
(Not  identified  by  an  exhibit  mark.) 

It  appears  from  the  face  of  this  patent  that  it  was 
"accepted"  on  September  4,  I9r4,  and  under  the  Eng- 
lish law  this  means  its  date  of  issuance.  Of  course 
its  date  of  application  is  immaterial,  inasmuch  as 
English  patents  can  operate  as  anticipations  or  as  a 
part  of   the  prior   art  only  from   the  date  of   their 

issuance.  .  ,  ,    , 

The   patent   was   issued   to   a  corporation   entitled 
"Simplex  Conduits  Limited,"  but  is  referred  to  in  the 
evidence  merely  as  the  Simplex  patent.     The  device 
itself  is  referred  to  in  some  of  the  publications  as  the 
"Plexsim  Fire  "    The  reflector  is  shown  most  clearly 
in  Figs.  ,,  2  and  3  of  the  Patent.     It  is  also  clearly 
shown  in  Defendant's  Exhibit  9,  which  is  a  photo- 
graphic copy  of  page   .2  of  a  London   Publication 
entitled  "Supplement  to  the  Electrician,"  dated  Octo- 
ber 6    1914.     It  is  also  shown  in  a  model  of  the  de- 
vice itself  produced  by  plaintiff  and  marked  "Plain- 
tiff's Exhibit  7"   (Rec,  130)-  .     ,    u         :■ 
It  will  be  seen  that  this  reflector  is  of  conical  shape  ; 
on  the  exterior  and  is  longitudinally  corrugated  or 
fluted  on  its  interior.     The  specification  says   (p.   i, 
lines  36  et  seq.)  : 

"A  is  a  conical  reflector,  which  may  be  made 
who'lly  o?  copper  or  of  steel  or  cast  rneta  ind 
with  copper.  The  inner  surface  ,s  highly  po  isnea 
and  is  usually  corrugated  as  shown  at  a,  Fig.  3 , 
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the   meeting   edges   a'   of   the   corrugations   being 
lines  radiating  from  the  apex  of  the  cone." 

The  first  cut  on  the  adjoining  page  is  a  view  in 
cross-section  of  Fig.  3  of  the  patent.  It  shows  the 
corrugations  on  the  interior.  The  lower  figure  is  a 
reproduction  of  Defendant's  Exhibit  9,  where  the  de- 
vice  is   styled   "Plexsim   Fire." 

The  heater  element  of  this  device  is  arranged  longi- 
tudinally and  extends  from  the  apex  of  the  cone 
centrally  through  the  cone  to  its  mouth.  Very  nearly 
the  whole  specification  is  taken  up  with  a  descrip- 
tion of  this  element,  as  will  be  readily  understood 
from  the  fact  that  the  invention  was  considered  to 
reside  therein,  it  being  said  in  the  specification, 

''the  invention  also  relates  to  the  mode  in  which 
the  heating  element  is  attached  to  the  reflector 
and  connected  to  the  terminals." 

^^  The  mouth  of  the  reflector  is  said  to  be  fitted  with 
"a  grating  of  coarse  wire  mesh  or  the  like,"  and  this 
IS  clearly  shown  in  the  plaintiff's  model  exhibit  No.  7. 
Now  note  the  mode  of  operation  of  this  device 
When  the  heat  rays  from  the  coil  strike  against  the 
interior  of  the  reflector  they  strike  into  the  grooves 
or  channels  formed  by  the  corrugations  on  the  in- 
terior. There  appears  to  be  twenty  of  these  corruga- 
tions. These  rays  strike  into  these  grooves  or  troughs 
at  different  angles,  and  as  the  angle  of  incidence  is 
equal  to  the  angle  of  reflection,  they  will  be  reflected 
in   the    form    of    divergent    rays,    thereby   producing 
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within  the  cone  an  indiscriminate  mass  of  divergent 
rays,  and  most  of  them  will  cross  one  another,  which 
we  term  "criss-crossing."    The  rays  will  emerge  from 
the   cone   in   divergent   lines,   so   that  we   will   have 
coming  from  the  mouth  of  the  cone  a  mass  of  rays 
scattering  in  all  directions,  and  not  a  solid  shaft  or 
beam  in  parallel  lines.    Indeed,  some  of  the  rays  com- 
ing from  the  Simplex  coil  will  not  strike  the  reflector 
at  all,  but  will  pass  outside  of  its  edge.    This,  there- 
fore is  an  instance  where,  if  it  be  conceded  that  the 
patentee  had  a  conception  of  the  desirability  of  utiliz- 
ing the  radiant  beam  principle,  yet  he  was  not  able 
to  put  it  into  such  practical  form  as  would  carry  out 
the  conception  successfully. 

Referring  to  this  device  the  expert  witness  Henry 

says  at  page  105: 

"A  reflector  of  a  form  corresponding  with  the 
casing  or  outer  sheet  of  the  reflector  of  this  patent 
would  not  throw  a  beam  in  any  sense  of  the  word_ 
Most  of  the  heat  rays  will  be  reflected  back  and 
forth  within  the  heater  device  itself,  resulting  in 
heatins  up  the  reflector,  rather  than  in  securing 
reflectfon     The  few  rays  that  will  be  thrown  out- 
wardly will  be  criss-crossed  in  all  directions,  doing 
fus   the  contrary  of  a  beam.    The  shape  of  the  re- 
flector, the  flutes  that  are  in  it,  its  long  heat  ele- 
menrand^its   conical   lines  would   produce   that 
criss-cross." 

And  on  cross-examination,  at  page  no  of  the 
record  where  he  was  questioned  regarding  this  Sim- 
plex heater  as  shown  and  illustrated  in  Defendants 
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Exhibit  8,  and  a  quotation  therefrom  was  read,  the 
tollowing  testimony  was  given: 
"Q      *   »   *   j^   ^.^^^   ^^ 

closure  of  the  beam  type  of  heater? 

A.     I    certamly   am.      This   reflector   that   vou 
have  referred  me  to,  and  particularly  the  d.aVram 

veZeZ ''f  rT   '"l''«''"S  sup^o*titiouf  d" 
vergent  rays,  I  will  say  that  in  all  probabilitv  those 
specific  rays  will  be  thrown  out  from  that  form  of 
reflector  and  that  form  of  heater,  bTt  Z   s  abou 
all  of  the  rays  that  will  be  thrown  out    a  verv 
very  small  percentage  of  the  total  heat     The  ravs 
that  come  from   every  other  point  on   that  lon^ 
heat-generating  unit  will  be  thrown  at  aU  kind! 
of  angles,  every  possible  angle.    So  that  the  actua 
rays  which  will  emanate  from  there  in  an  axial  di 

[hatTam'c'"' "'^!i  '  ^'"^"  P"-"'^^"  °"  '^     of  1 
that  I  am  convinced  more  than  ever  That  that  form 

or  a  beam.    There  is  no  question  but  that  the  man 
wanted  to  produce  a  beam,  but  he  did  nit  do  Tt 

He         m'T  °^  "'^''''>''  °^  '"  that  form  of  heate 
He  would  have  to  get  up  pretty  close  to  that  to  feei 
he  radiant  energy.   *   *  *   i,  i^  probably  gener 

he  /■'  ""."f-  ''"f-  *   *   *   but  that  heat  wHl  not 
be  directed  in  the  form  of  a  beam  with  a  sufficient 

«rhJaterr"',r"'"^i,^^«  ^°™  °f  "e1ter"a 
oeam  heater.     It  will  get  hot  itself,  it  will  heat 

extender,  th     °""^  V'"^'  ^'''  ^'^'^  1^^"  ^"1  b" 

heater    the    H    ""^=  ^".'"   '^'   '^^^'^   f°™  of 
heater,   the   idea  was   and   the   result  was  that  a 

arger   percentage   of   that   heat  is   gatTered   and 

n'rev"    Thl'd-*'   ''"1°'   '   l'"-   -   «diTnt 
is  h.Vhh,    '/■'""  ^^'^^  y°"  have  handed  me 

tun?^-t'^-.""     f'"^s"  '"  P"^^'y  ^"  advertising 
stunt,  It  IS  a  salesman's  idea  of  how  to  present  f 
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thing  to  the  public  and  get  them  to  buy  and  I 
have  no  doubt  he  put  it  over.  But  ^^  is  as  rm^ 
leading  as  a  diagram  could  ^e  as  regards  the  ray 
that   emanate    from   the    mside   of    that   torm 


heater  in  action.  .         r  ^u^  r^nnctmr- 

It  shows  a  total  misconception  of  the  construe 
tion  of  a  reflector  and  a  heat  unit  to  produce  a 
radiant  beam."  ' 
We  say  of  this  English  heater  that  if  the  inventor 
had   a  conception  of  the  desirabUity  of  ut>l.zmg  a 
radiant  energy  beam  for  heating  P"^P.°^7'  ^^J'''!' 
to  embody  that  conception  in  a  practical  form  pro- 
ducing the  radiant  beam  of   the  Brown  heater      I 
seems  to  be  no  more  than  a  mental  conception  without 
embodiment  in  practical  form. 

But  did  the  inventor  have  a  conception  of  the 
radiant  beam  priciple?  If  he  did,  it  was  certainly  a 
very  vague  one  and  not  sufficient  to  instruct  others 
reglrding  its  principle  or  the  mode  of  embodying 
[tin  practical  form.  In  this  behalf  defendant  p  ace 
reliance  upon  the  "provisional  specification  of  the 
patent. 

Under  the  English  law  a  person  may  file  a  pro- 
visional specification,  which  is  in  substance  and  effec 
nothing  more  than  a  vague,  indefinite  and  general 
description  of  an  invention  which  has  not  yet  been 
completed,  but  which  will  be  completed  later,  and 
wlJijo^ompleted^^ 

.  This   .esli.ony    'f-^^iXiri'^^r^^J^L'T^rlli,''''" 

shown  in   Defendant's   Exhibit  8   (p.  bVl   oi 
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as  the  complete  specification.  The  English  patent 
IS  not  granted  on  a  provisional  specification,  but  only 
on  a  complete  specification,  and  if  no  complete  speci- 
fication is  ever  filed,  the  provisional  specification 
becomes  functus  officio  and  is  analogous  to  what  is 
known  in  the  American  law  as  an  abandoned  appli- 
cation, being  ineffective  for  the  purpose  of  anticipat- 
ing a  subsequently  granted  patent  to  another.  There- 
fore, any  statements  made  in  a  provisional  specifica- 
tion are  intended  as  mere  general  statements  without 
specific  description  of  detail. 

Now  in   this  English  provisional   specification  we 
first  find  this  statement: 

"This  invention  has  reference  to  electric  radi- 
ators and  the  object  is  to  provide  an  apparatus  of 
convenient  form  in  which  the  radiant  heat  issues 
m  the  form  of  a  condensed  beam  of  rays,  diver- 
gent, approximately  parallel,  or  convergent  as  the 
case  may  be,  and  adapted  to  be  pointed  in  any 
desired  direction,  horizontally  or  vertically." 

It  is  difficult  to  understand  precisely  what  is  meant 
by  this  vague  language.  It  would  seem  therefrom 
that  sometimes  the  rays  were  to  be  divergent,  at  other 
times  approximately  parallel,  and  at  other  times  con- 
vergent. The  only  rational  explanation  we  can  sug- 
gest is  that  in  the  operation  of  the  device  some  of 
the  rays  will  be  divergent,  others  approximately 
parallel,  and  still  others  convergent.  But  this  is  not 
a  description  of  the  beam  type  principle.  According 
to   the    beam    type   principle    all    the    rays   must   be 
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parallel  and  be  consolidated  into  a  cylindrical  form. 
In  referring  to  the  reflector,  the  provisional  specifi- 
cation says: 

"The  reflector  is  preferably  in  the  forni  of  a 
cone;  this  being  a  shape  which  can  be  cheap  y 
rolled  into  form  out  of  sheet  metal;  it  is  usually 
made  of  or  lined  with  sheet  copper,  the  inner 
surface  being  highly  polished.  *  *  *       ,,  a 

The  form  and  proportions  of  the  reflector  de- 
pend upon  circumstances;  it  should  be  deep 
enough  to  fully  house  the  heating  element,  and  to 
further  protect  the  latter,  the  open  end  of  the 
reflector  should  be  fitted  with  a  detachable  rim 
carrying  a  grating  of  coarse  wire  mesh  or  the 
like    *  *  * 

The  reflector  may  with  advantage  be  corrugated 
or  fluted,  as  this  stiffens  and  improves  its  internal 
appearance   when    the   heating   element   is    incan- 
desced." 
It  will  be  seen  from  the  foregoing  that  there  is  no 
sufficient  disclosure  in  this  provisional  specification  of 
a  smooth-faced  reflector  showing  the  beam  type  prin- 
ciple, as  now  understood  in  the  art,  nor  is  there  any 
sufficient  disclosure  of  how  to  build  a  structure  dis- 
closed  in   said   specification.     It   is   simply   a  vague 
general  indefinite  pronunciamento  to  the  effect  that 
the  inventor  was  desirous  of  doing  something  with- 
out pointing  out  the  method.     There  is  nothing  in 
our  opinion   in   the   provisional   specification  worthy 
of  serious  consideration. 

But  it  is  asserted  by  defendant,  that  the  complete 
specification   is   a   sufficient   disclosure   of   a   smooth- 
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faced  parabolic  reflector.  We  challenge  this  asser- 
tion. In  the  complete  specification,  which  seems  to 
have  been  filed  some  six  months  after  the  filing  of 
the  provisional  specification,  it  is  said: 

"This  invention  relates  to  electric  radiators  of 
that  type  m  which  an  electrically  heated  con- 
*  ^^°^4?  ^^.^^  ^"  position  in  a  movable  reflector. 
The  mvention  also  relates  to  the  mode  in 
which  the  heating  element  is  attached  to  the  re- 
flector and  connected  to   the  terminals." 

The  specification  then  proceeds  to  describe  the 
conical  reflector  by  referring  to  the  drawings,  and  in 
that  respect  is  exact.  After  describing  the  cone  with 
Its  flutes  and  corrugations,  the  specification  then 
makes  this  statement: 

"or  the  reflector  may  be,  in  longitudinal  section, 
in  whole  or  in  part  of  parabolic  or  the  like  con- 
tour, according  to  the  form  desired  for  the  emer- 
gent beam  of  rays." 

This  seems  to  be  the  only  place  in  the  specification 
where  any  divergence  from  the  cone  is  suggested. 
It  amounts  in  substance  to  a  statement  that  the  reflec- 
tor may  be  of  parabolic  contour  either  in  whole  or 
in  part.  In  other  words,  it  says  to  the  inquirer  for 
knowledge,  if  you  don't  care  to  make  the  reflector 
of  conical  form,  as  I  have  described,  you  can  make 
it  wholly  parabolic  or  partially  parabolic.  But  the 
patentee  gives  no  directions  as  to  how  a  parabolic 
form  should  be  made  and  arranged.  He  shows  no 
parabolic  form  in  the  drawings,  nor  does  he  describe 
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any  such  in  his  specification.     There  are  many  dif- 
ferent  forms   of   parabola,   but  not  all   of   them   are 
suitable   for   an  electric  heater.     The   form  used  by 
Brown  is  a  shallow  one,  and  that  is  the  proper  form 
for  use.     A  long  deep  parabola  would  not  be  suit- 
able or  appropriate  for  the   purpose  in  view.     The 
English  patentee  does  not  tell  us  whether  he  would 
use  a  flat  parabola  or  a  long  one.     He  merely  says 
in  substance  to  the  inquirer,  you  may  use  any  kind 
of  parabola  you  please,  but  if  you  do  use  a  parabola, 
you  will  have  to  design  it  yourself:  I  care  nothing 
about  such  a  device,  and,  therefore,  I  do  not  describe 
one.     Such  a  disclosure  as  this  is  wholly  and  utterly 
insufficient  for  anticipatory  or  limiting  purposes. 

But  further,  if  a  parabola  is  used,  are  we  to  dis- 
pense  with    the    interior    corrugations    and    make    it 
smooth-faced?     The    logical    answer    to    this    would 
appear  to  be  in  the  negative.    The  patentee  describes 
a  cone  with  a  corrugated  interior,  and  then  says  that 
instead  of  such  cone  one  may  use  a  parabola.     But 
he  gives  no  directions  to  dispense  with  the  corruga- 
tions.    Hence,  the  inference  is  that  the  parabola  must 
have  corrugations  on  its  interior.     Such   a  parabola 
would  be  liable  to  the  same  objections  as  the  fluted 
cone.     It  would  not  produce  the  radiant  beam  of  the 
Brown  patent. 

We  assert  that  this  English  patent  is  not  a  suffi- 
cient disclosure  to  anticipate  Brown.  The  rule  on 
this  subject  is  thus  stated  in  Walker  on  Patents  §  57i 
p.  72  (5th  Ed.)  : 
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Novelty  IS  not  negatived  by  any  prior  patent 
or  publication,  unless  the  information  contained 
tnerein,  is  full  enough  and  precise  enough  to  en- 
able any  person  skilled  in  the  art  to  which  it 
relates  to  perform  the  process  or  make  the  thing 
covered  by  the  patent  sought  to  be  anticipated  " 

Is  the  disclosure  of  the  English  patent  sufficient  to 
answer  this  rule?  Is  it  full  enough  and  precise 
enough  to  enable  a  person  to  make  the  Brown  heater? 
Can  a  person  read  out  of  that  description  the  inven- 
tion of  the  Brown  patent?  We  think  not.  Clearly, 
the  corrugated  cone  is  no  anticipation,  and  equally  so,' 
we  think,  is  a  corrugated  parabola.  The  English 
patent  discloses  no  smooth-faced  cone,  and  surely  not 
a  shallow  cone  of  any  kind  nor  a  smooth-faced  para- 
bola. 

In  conclusion,   it  is  pertinent  to  inquire  why  this 
English  device  has  never  gone  into  use.     The  sample 
which  we  produced  in  evidence  as  plaintiff  Exhibit 
7  IS  probably  the  only  one  in  the  United  States.     The 
person  who  gave  it  to  us  says  he  got  it  from  Eng- 
land.    Brown  testified  at  page  123  that  none  of  those 
heaters  had  been  on  the  market  in  the  United  States 
that  he  ever  knew  of,  and  that  he  had  a  good  oppor- 
tunity for  knowing.    Defendant  produced  no  evidence 
of  use  either  in  the  United  States  or  elsewhere.     It 
IS  safe  to  say  that  if  there  had  been  any  such  use,  the 
evidence  thereof  would  have  been  forthcoming    '  We 
may  assume,   therefore,   in   this   state  of   the   record 
that  this  device  has  certainly  never  gone  into  use  in 
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the  United  States  and  possibly  nowhere  else.  This 
is  the  strongest  evidence  of  inefficiency  that  could  be 
produced,  and  convinces  us  more  than  ever  that  this 
English  patent  is  nothing  more  than  a  mere  paper 
patent  w^hich  is  wholly  ineffective  for  the  purpose  of 
anticipating  a  valuable  invention  which  has  gone  into 
universal  use  and  displaced  all  antecedent  devices 
intended  for  a  similar  purpose. 

WARNER  PATENT,    1,120,003,  DEC.  8,   1914 
(Defendant's  Exhibit  H.) 

An  exemplar  of  this  patent  was  put  in  evidence  as 
"Plaintiff's  Exhibit  8^'   (Rec,  131).     It  does  not  em- 
body the  radiant  beam  principle.     It  shows  a  large 
hemispherical   bowl   of   concavo-convex   form,  which 
is  called  in  the  patent  a  reflector,  but  no  description 
of  its  reflecting  qualities  is  to  be  found  in  the  patent. 
The  material  of  which  it  is  made  is  not  stated.     It 
shows  a  heating  element  of  large  circular  form  and 
a   central   hole    through   which   an   ordinary   electric 
light  bulb  is  inserted.     This  circular  heater  element 
is  not  located  "at  or  near  the  focus,"  but  away  from 
the  focus  near  the  mouth  of  the  bowl.     Back  of  this 
element  and  between  it  and  the  reflector  is  a  shield 
in  the  shape  of  a  band  of  metal,  which  prevents  the 
radiant  energy   of   the   coil   from   impinging   against 
the   reflector.     The   front  of  the  element  is   covered 
up  with  a  large  circular  grid  work  of  metal.     Thus 
we  have  in  the  structure  a  heater  element  protected 
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at  the  back  and  front  so  as  to  prevent  the  heat  rays 
of  the  element  impinging  against  the  reflector.     The 
fundamental  idea  of  the  device  is  that  a  large  volume 
of   air  will   be  heated  by  convection,   and   then   this 
large  volume  of  hot  air  will  emerge  from  the  mouth 
of  the  bowl  and  be  discharged  into  the  room  for  the 
purpose  of  heating  the  air  in  the  room.     The  specifi- 
cation says,  beginning  at  line  59  of  page  i,  that  the 
device  is  so  constructed  that  it  "is  capable  of  readily 
heating  large  volumes  of  air  making  it  particularly 
useful  for  the  heating  of  rooms."    On  this  subject  the 
witness  Henry  says   at  page   105  of  the  record: 

"The  object  of  this  and  other  heaters  in  the  art 

wT'.i!°  r^  ^.''"  ^^"  production  of  warm  air, 
with  the  idea  that  the  transference  of  warm  air 
by  convection  will  do  the  desired  heating  The 
Brown  heater  is  not  intended  to  produce  warm 
air  It  being  distmctly  a  radiant  heater  as  distin- 
guished from  the  type  of  heater  indicated  in  the 
Warner  patent." 

And  on  page  106  the  witness  Henry  continuing  his 
description   says: 

"The  manner  in  which  the  annulus  carrying  the 
resistance   is   formed   and   its   location,   materially 

intent  of  the  patentee  was  not  the  employment  of 
a  reflecting  surface  to  produce  a  beam,  nor  did 
wn.i'M  ''/  reflecting  surface,  a  heat  unit  which 
would  produce  a  beam,  but,  rather,  a  container 
or  circulating  structure  about  which  air  would 
circulate  and  be  heated." 
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All  this  is  clearly  apparent  from  the  disclosure  of 
the  Warner  patent.    The  device  is  simply  a  collector 
of  hot  air  which  will  be  discharged  in  large  volumes 
into  the  room  as  an  indiscriminate  mass  in  all  direc- 
tions  for   the  purpose   of   heating  all   the  air  in  the 
room  by  convection.     It  is  not  a  reflector  in  the  true 
sense  of  the  term.     It  does  not  disclose  or  show  the 
principle  of  a  radiant  beam  heater.     It  is  merely  a 
hot  air  stove.     It  is  inferable  from  the  record  that 
this   device  was   a   failure   and   therefore   abandoned. 
The  patent  is  owned  by  the  firm  of  Landers,  Frary 
&  Clark  of  New  Britain,  Conn.,  which  is  one  of  the 
large   manufacturers  of  electric  contrivances,   and   it 
can   scarcely  be   supposed   that  said  firm  would  not 
have  pushed  this  device  if  it  had  been  a  successful 
one.    Certainly  it  does  not  appear  to  be  on  the  market 
at   the    present   time.     The   testimony   of    Brown   in 
reference  to   it  is   found  at  the  bottom  of  page   123 
and  top  of  page  124  of  the  record,  and  is  as  follows: 

"Referring  to  the  other  heater  which  has  been 
offered  in  evidence  here,  the  Warner  Patent  (De- 
fendant's Exhibit  H)  I  talked  to  some  dealers 
and  they  tell  me  that  that  has  been  taken  off  the 
market  by  Landers,  Frary  &  Clark  the  manufac- 
turers. I  have  endeavored  to  find  another  one 
in  the  city  here  but  have  been  unable  to  do  so. 

This  Warner  device,  therefore,  is  another  of  the 
numerous  efforts  made  to  produce  a  successful  por- 
table heater,  but  which  like  the  others  utterly  failed 
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and  was  consequently  consigned  to  the  limbo  of  aban- 
doned experiments. 

EARLY  MAJESTIC  DEVICES  , 

(Defendant's  Exhibits  A,  B,  C  and  D,  and  Plaintiff's 

Exhibit  6.) 

These  devices  are  those  illustrated  in  the  Shoen- 
berg  patent  (Defendant's  Exhibit  I)  already  consid- 
ered. The  history  of  the  attempted  exploitation  of 
these  devices  has  already  been  given  in  our  brief  on 
the  Design  patent  in  case  No.  3616.  To  preserve  the 
contmuity  of  our  argument  we  herewith  repeat  that 
history. 

In   1914  the  Majestic  Electric  Development  Com- 
pany was  incorporated  for  the  purpose  of  exploiting 
a  portable  electric  heater.     Edmund  N.   Brown  and 
Milton  H.  Shoenberg  were  the  two  active  parties  in 
that  corporation,  and  the  company  essayed  to  put  on 
the  market  portable  electric  heaters  made  under  the 
Shoenberg  patent.    The  business  was  an  experimental 
one  at  the  start,  Mr.  Brown  saying  that  it  was  "in 
a  period  of  evolution,"  and  they  were  experimenting 
all   the  time  to  see  what  was  the  best    (Rec.    124) 
The  first  heater  they  put  on  the  market  in  1914  was 
of    the    pendant    type,    designated    by    the    plaintiff's 
trade   name   "No.    i."     The   reflector   was   of   small 
dimensions,  made  of  nickel,  and  the  shape  was  like 
a  pie-plate.     It  was  adapted  to  be  hung  from  a  light- 
ing fixture  in  the  ceiling  or  other  point  of  suspension 
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not  to  be  moved  about  on  the  floor  (Rec.  120).  One 
of  the  devices  was  introduced  in  evidence  and  marked 
"Plaintiff's  Exhibit  6"  (Id.)  This  device  was  purely 
experimental.  It  proved  unsuccessful  and  was  soon 
abandoned  (Rec.  122  and  124). 

Shortly  afterwards  the  shape  of  the  reflector  of 
this  first  device  was  changed  from  a  pie-plate  to  that 
of  a  shallow  dish  resembling  a  soup  plate.  It  like- 
wise was  made  of  nickel  and  intended  to  be  hung 
from  a  point  of  suspension  as  in  the  case  of  the  first 
idevice.  One  of  the  devices  was  put  in  evidence  by 
defendant  and  marked  "Defendant's  Exhibit  A" 
(Rec.  120).  This  likewise  proved  to  be  a  failure  and 
was  abandoned  (Rec.  122  and  124). 

The  next  heater  put  on  the  market  by  plaintiff  was 
one  known  by  their  trade  name  "No.  2."  It  con- 
sisted of  a  small  nickel  reflector  of  a  flat  dish  shape 
mounted  on  a  fluted  column  fastened  in  a  base  plate 
and  adapted  to  be  moved  about  from  place  to  place 
in  a  room.  It  is  represented  by  defendant's  Exhibit 
B  and  was  abandoned  (Rec.  120-122  and  124). 

About  the  same  time  another  device  was  put  on  the 
market  by  plaintiff  in  which  the  reflector  was  similar 
to  that  of  "No.  2,"  but  was  so  arranged  that  it  could 
be  adjusted  up  and  down  on  a  vertical  rod,  and  at  the 
top  of  this  rod  was  a  glass  knob  adapted  to  be  used 
as  a  handle  for  moving  the  device  from  place  to  place 
in  a  room.  This  device  is  represented  by  plaintiff's 
trade  name  "No.  3,"   and   one  of  the  devices  is   in 
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evidence  as  "Defendant's   Exhibit  D."     It  likewise 
was  abandoned  (Rec.  ,ao-,2.  and  124) 

effort,rr  ''V'"  '"  '''  "'^'"^'^  "^^^  'hree  distinct 
effort    to  produce  a  successful  dev.ce,  designated  as 

effe^t  /   '       ^°-   ''   ""^  *^y  ^"  P^ved   in- 

effective and  were  abandoned 

The  next  effort  of  plaintiff  is  represented  by  a  series 
of  devices  known  bv  the  nUinuff'.  ,     a 

"^•." and .,b."  Thi^thrir^iirii;^:; 

-ntrdrnirer  --  ^^^  --- 

The  device  ",b"  was  of  the  pendant  type   adapted 
o  be  suspended  fro™  a  fixed  pent.    The  deW  e X b" 
c    responded   to  the  original  No.   a,  except      r  the 
change  ,n  the  shape  of  the  reflector,  while  "3b''  wa 
the  same  as  "2b"  exrent  f^^  .u       jj-  ■  ^ 

element     T„     1  ^  '''''^''"'"  "^  ^  second 

Of  No    ,   'sK  '"  "°^'^',""'"  --  ^«  '^ke  the  place 
"  b"  th       ,         ""'  '°  '''''  *^  P'^^^  «f  No.  2,  and 
3b    the  place  of  No.  3.     These  heaters  were  p^t  "n 

n  u^eS;;"  *;  ^^"  °^  '^'^-  ^«  they  proved'^ 
unsuccessful    and   were   soon    abandoned    (Rec.    ,a,- 

^-  that  aisjr  r i;  7™v;  -.  -e, 

^^u.     It  cuts  no  figure  in  this 
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case,  except  to  show  another  of  the  numerous  unsuc- 
cessful experiments  of  plaintiflf  put  forth  in  search  for 
a  successful  heater. 

The  next  heaters  put  on  the  market  by  plaintiff  were 
known  by  their  trade  names  "No.  4,"  "No.  5"  and 
"No.  6";  but  they  were  of  the  box  type  form,  and 
cut  no  figure  in  this  case  either  one  way  or  another. 
They  show  the  general  appearance  of  a  fire  place  or 
grate,  somewhat  similar  to  the  old  style  gas  heaters 
with  asbestos  backing   (Rec.   121). 

All  of  these  early  devices  were  abandoned  as  un- 
successful experiments  (Rec.  124).  They  did  not 
embody  the  principle  of  the  radiant  beam  heater. 
They  did  not  produce  a  cylindrical  shaft  or  beam  of 
parallel  rays.  On  the  contrary,  they  produced  an 
indiscriminate  mass  of  divergent,  convergent,  and 
criss-crossed  rays  which  attempted  to  heat  all  the  air 
in  a  room  and  by  means  of  hot  air  to  impart  heat 
to  the  objects  in  the  room. 

Witness  Henry,  at  page  99  of  the  Record,  says  of 
these  devices: 

u*  *  *  ^^^  i-he  form  of  the  reflector  in  each  of 
these  exhibits  is  such  that  the  rays  from  different 
portions  of  the  heater  unit  itself,  as  reflected  from 
different  portions  of  the  reflectors  themselves,  will 
be  very  divergent  in  the  aggregate,  and  in  the 
case  of  any  individual  point  or  ray,  it  will  be  in 
criss-cross,  and  will  in  turn  criss-cross  other  rays 
in  a  way  to  produce  a  very  highly  inefhcient 
radiant  emanation.  This  radiant  emanation  can- 
not be  called  a  beam  in  the  sense  of  that  which 
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is  producible  and  is  produced  by  the  reflector  of 

nstances    employing    a    concavo-convex    reflectTr 
way-  th"  t  t^tir^''  "  ^T^  pointlfrh 

rnat,c^a,tL'!:L:"arrs  ;L?^orrc tie'^:  -f:, 

the  conic  sections  and  certain  othe    cu^es-Tn^hf 
ZVJ  '"'^  '  concavo-convex  refle  to"  wS,'     ha 
source  or  unit  mounted  about  its  foci   the  eman.t 
■ng  rays  wll  be  conserved  in  the  shaoe  or  for^' 
0    a  beam,  whose  cross-section  wTll  be  more  or  le^ 

sp?  tin  s:  a3 

at'^tas  th  VCh'Erthl  '''  ''''''^'^  - 
of  the  rays,  emanatmg  rom  ^  S'unr^'H 
wh,ch,   to   be   effiaentNho,dd   be    reflected 'a!"^ 

rays  m  practically  every  direcl^Jon."      "    '"^""' 
This  is  illustrated  graphically  by  the  diagram  on 
a^jommg  page,  whtch  is  a  cross-section  of  the  Tarl^ 
Majestic  heater  No.  a   (Defendant's  Exhibit  B)      In 

c  uH:':r  r^  '^^^  ^'"""  ^"^^  ^^^  ^^^  -  ^^ey 

mass  OH  "'"'"•     ^""'^  "^  ^"  indiscriminate 

mass  of  divergent,  convergent,  and  criss-crossing  rays 
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Th    e  ,s  no  beam  of  parallel  rays.     The  construction 

the  device   for  performing  the  function  of  Brown's 
invention.  t-iuwns 

ADVENT  OF  THE  HEATER  IN  SUIT 

thf  L?'!  "'^'   °'  *'  ^'"^^   *^   "^"^^  ™-"ed   by 
nven  ion         '"''  ""  '"'"'•    ^'^  ^^^"  <^«^  °'  *e 

ppea    th  r   "'  r"   '"   ''^   ^^''^^"'^^'   b"t  it  does 
appear  that  as  early  as  April  4,  ,916  (Rec  ,0  and  ^. ) 

P  aintiff  made  and  produced'a  sl^le  of  th,    he«e^; 

"11  rr^  r'^  "^"^  "^°-  7'"  by  w'^ich  name  i 

Will  be  hereafter  referreH  t^      t-u 

^.  •      •         .  ,         reierred  to.      The  exemplar  of  the 

device  m  evidence  is  marked  "Plaintiff's  Exhibit  No 

start  and  l  '™"'  '"  "^  '  ^"^^"^  f™-  '^e 

start  and  thereupon  all  the  prior  heaters  were  perma 

nent^y  abandoned,  and  No.  7  proved  to  be  the  succTs 

"device  , or  Which  Brown  had  been  strivings      e 
914^     It  was   the   culmination   of   his   experfments 

record:   """"''°"  """""  "'^  ''  '''''     ^^   ^'^^^ 

the's?"h.,°.^'"  '"  u^"''"g^  °"t  'o  many  styles  of 
one  ^rr^ameVt't  ^^  itVo^k  ''' 
To"n!  Zt/t  ""l  '''  ^°  7  I  did^not^hlv" 
tested  that  Jattrfut  T  *'  "^P"  ""'''''■  ^ 
market  an^.b^efr  the  ^rat  L"re!liiThem"  a^n^^ 

No.'y'h  at"  rndTfo'^d"  I   '^"''"^  '  ^^S   the 
7  neater,  and  I  found  that  out  as  I  put  them 
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out  to  the  trade.  The  others  were  abandoned  all 
excepting  Nos.  4,  5  and  6  (box  type  heaters) 
which  we  are  selling  today,  but  that  is  a  different 
type  of  heater.  After  our  No.  7  came  on  the 
market  we  did  not  put  out  any  other  style  or 
change  the  design." 

With  this  sample  heater  of  April  4,  1916,  in  hand, 
Brown  went  East  in  that  month  for  the  purpose  of 
securing  bids   for   its  manufacture   on   a  large   scale 
(Rec.  39).    He  visited  persons  in  Canada,  New  York, 
and  Philadelphia,  showed  the  sample  heater  to  them, 
and  got  quotations  on  the  manufacturing  cost   (Id). 
He  was  absent  on  this  trip  several  months  and   re- 
turned to  San  Francisco  in  August,  1916  (Rec.  40).  At 
that  time  he  concluded  to  manufacture  in  San  Fran- 
cisco and  immediately  entered   into  a   contract  with 
the  Boesch  Lamp  Company  for  the  manufacture  of 
the  heater  in  quantities    (Rec.   40).     Dies,   patterns, 
and  other  paraphernalia  were  prepared  by  the  Boesch 
Lamp  Company  on  a  large  scale  and  the  manufacture 
of  the  No.  7  heater  was  begun  in  the  fall  of   1916 
(Hiller,  pp.  44-5,  Record). 

The  first  sale  was  made  in  October,  1916,  to  Hol- 
brook,  Merrill  &  Stetson  and  Harper  &  Reynolds  at 
Los  Angeles  totaling  500-250  to  each  of  these  firms 
(Rec.  38).  The  heater  gave  instant  satisfaction  (Id.). 
During  the  remainder  of  the  year  1916  (about  two 
months)  plaintiff  sold  from  7000  to  8000  of  the 
heaters,  sending  them  throughout  the  entire  United 
States  (Rec.  40).    The  demand  increased,  and  during 
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the  years  1917,  ,9,8,  ,9,9,  and  up  to  August,  1920 
(the  time  of  this  trial),  plaintiff  sold  from  350,000  to 
400,000  (Rec.  40).  The  selling  price  at  first  was 
$7-50  each,  but  at  the  time  of  the  trial  had  increased 
to  $11.00  (Rec.  41). 

A   factory   for   their   manufacture   was   started   at 
Philadelphia  to  supply  the  eastern  demand  (Rec.  40) 
and  an  office  was  opened  in  Kansas  City  (Rec  40)  to 
accommodate   the   middle-west   territory,    the   parent 
factory  being  at  San  Francisco.     From  its  inception 
in   1916,  the  business  has  increased  with  "leaps  and 
bounds"  (Rec.  122)  until  now  it  has  reached  enormous 
proportions,  and  what  was  once  an  infant  industry  is 
now  a  large  and  successful  business  extending  not  only 
throughout  every  part  of  the  United  States,  but  into 
China,  Japan,  New  Zealand,  Australia,  Spain,  France 
Great  Britain,  Italy,  Denmark  and  the  South  Ameri- 
can  countries    (Rec.   40). 

It  is   pertinent   at  this   point  to   remark   that  the 
various   forms  of  heaters  attempted  to  be  marketed 
by  the  plaintiff  prior  to  the  advent  of  No.  7  were 
experimental,  being  put  on  the  market  in  an  effort  to 
ascertain  what  was  most  satisfactory,  and  they  were 
all  abandoned  as  unsuccessful  experiments  immediate- 
ly upon  the  advent  of  the  No.  7  heater  in  October 
1916.     Since  then  no  substantial  changes  have  been 
made  m  the  No.  7  heater,  and  it  is  in  substantially  the 
same  form  now  as  it  was  in  October,  19,6,  the  only 
addition  made  being  a  hinge  in  the  standard  for  vary- 
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ing  the  angle  of  the  heat  rays.  That  feature  Is 
covered  by  a  separate  patent  to  the  plaintiff. 

These  facts  speak  the  language  of  eloquence.  They 
establish  the  facts  that  the  early  Majestic  heaters 
made  under  the  Shoenberg  patent  were  unsuccessful 
and  abandoned  experiments  and  that  the  heater  of 
the  patent  in  suit  (Brown's  No.  7)  solved  the  prob- 
lem which  had  for  years  puzzled  the  minds  of  all 
persons  engaged  in  the  art.  At  this  point  it  will  be 
instructive  to  compare  the  mode  of  operation  of  the 
reflector  of  the  patent  in  suit  with  that  of  the  Early 
Majestic  No.  2,  already  illustrated.  Accordingly — 
on  adjoining  page  we  place  side  by  side  the  two 
reflectors  showing  the  travel  of  the  heat  rays.  A 
mere    glance   is   sufficient   to   expound    the    situation. 

Only  one  other  patent  was  put  in  evidence  by  de- 
fendant, viz: 

GEIGER  PATENT   II94168,  OF  AUGUST   8,    1916 

(Deft's  Exhibit  G) 

This  patent  is  too  late  to  be  a  part  of  the  prior  art. 
The  evidence  shows  Brown's  invention  of  the  patent 
in  suit  was  made  at  least  as  early  as  April  4,  1916. 
This  Geiger  patent  was  not  issued  until  August  8, 
1916.  Hence  it  is  too  late.  Prior  patents  speak  only 
as  of  the  date  of  their  issuance. 

But  even  if  it  were  a  prior  patent  it  cuts  no  figure 
in  this  case  because  it  does  not  show  the  radiant  beam 
heater.    It  shows  a  reflector  in  the  shape  of  a  seashell 
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having  corrugations  or  flutes  on  its  surface,  and  two 
large  electric  light  bulbs  are  arranged  in  front  of  it. 
It  may  be  admitted  that  some  small  radiant  energy 
would  impinge  on  the  surface  of  the  reflector,  but  it 
would  be  so  small  an  amount  as  to  be  negligible  for 
warming  purposes.  And  furthermore,  the  heat  would 
be  reflected  in  divergent  rays  and  not  in  the  form 
of  a  beam.  This  is  too  palpable  to  admit  of  discussion. 

PRIOR  PUBLICATIONS 

THE  FERRANTI  FIRES 

These    publications    show    certain    heating    devices 
which  may  be   designated  as  "The   Ferranti   Fires." 
The   verbal   description    given    is    rather   vague    and 
indefinite,  and  all  we  can  get  therefrom  is  a  general 
idea  of  the  device.     It  shows  a  circular  copper  bowl 
of  polished  copper  of  curved  sides  and  flat  bottom, 
and  on  the  bottom  of  this  bowl  is  located  a  circular 
plate  of  quartz  glass,  which  is  caused  to  become  a 
bright  red  by  contact  with  a  spiral  resistance  unit  in 
front  of  which  it  is  clamped.     The  idea  seems  to  be 
to   heat  up   this   quartz   glass   plate.     The   resistance 
element  is  wound  in  the  form  of  a  spiral  and  is  not 
shown  to  be  at  the  focus.    The  device  is  mounted  on 
four  legs,  and  there  is  no  wire  guard  or  cage  in  front. 
Defendant's  Exhibit  4   (page  362  of  the  Electrical 
Times   of   March   6,    1913)    is   the  only   one   of   the 
exhibits  which   attempts   a   detailed   description,    and 
there  we  find  the  following: 
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"The  resistance  spiral,  which  forms  the  basis  of 

s  so  H?r^  ^'T"''  ''  thoroughly  insulated    and 
so  d  sposed  that  expansion  and  contraction  may 
take  place   without  damage   to   the   spiral      The 
alloy   used    for   the   resistance   spiral   is   ident  cal 
ZnishUT'"'""   '"'  -°ker'discs,   and  w,  h 
It  "s  tota  Iv  ;'"?P"i"."'-«   for   prolonged   periods. 
It  IS  total  y  enclosed  m  a  circular  case  formed  bv 
a  meta    rim,  the  back  of  which  is  closed  by  tvvo 
discs  of  asbestos  board  with  air  spaces  between  to 
diminish  the  loss  of  heat.     The  front  is  covered 
by  a  quartz  disc  held  in  position  by  a  cast- ron 
clamping   ring.      This    becomes    red    hot   seVera" 
r""niir'""  r""='^'"S  on,  and  is  unaffect  d  by 
the  spilling  of  water  or  grease." 

In  defendant's  Exhibit  i  (page  79  of  the  Electrical 
limes,  January  25,  19,2)  it  is  said  of  this  device: 

nichrnm?''"'  •"^•i'  ''°'''y  "'"""''  ^Pi^''!  disc  of 
n.chrome  or  similar  tape,  interleaved  with  mica 

and  held  m  close  contact  with  a  circular  nltte 
of  quartz  glass  six  inches  in  diameter.  The  rated 
consumption  is  800/900  watts,  but  in  practice  it 
s  from  ,,000  to  1050,  which  is  sufficient  toWml 
he  wire  and  glass  to  a  bright  red  heat.    This  dis? 

'opoTS  ^^  '  '"'"'''  ''°-'  "f  P«'-hed 
ravs  I  it  .h  T''"'T''  ''"^  ^^fl^"^  the  heat 
rays.     Like  the  Bastian  heater,  the  greater  part  of 

hVonslBr'ir'V"'  ''  ^°--t^diat,  bufthere 
eflecnnt  n  '■^!^'^"f/"^^gy,  and  owing  to  the 
reilecting  properties  of  the  bowl,  this  can  dis 
tmctly  be  felt  at  a  distance  of  many  feet  It  has" 
much  the  appearance  of  a  red  hot  fire  hence  i« 
caTK'/"^'n  '^'''  ''  ^"^"^  the  same.'  »    ""    I 

zontal   Zhe'J  'T''"f  ■^'■"""g'  °^  -hen  hor  - 
zontal,  for  heating  liquids  m  flat-bottomed  circular 
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vessels.  Cigarettes  or  paper  may  be  lighted  by 
contact  with  the  glowing  quartz,  and  herein  lies 
the  danger  which  was  pointed  out  a  week  or  two 
ago  in  the  Electrical  Times.  *  *  *  It  is  slower  to 
heat  up  than  the  Quartzalite  convectors,  owing 
probably  to  the  thickness  and  large  surface  of  the 
quartz  plate  in  front,  and  little  or  no  warmth  is 
available  for  5  or  6  minutes  after  switching  on. 
In  this  respect  it  resembles  a  convector  rather  than 
a  luminous  heater— a  piece  of  bread  can  be  toasted 
to  perfection,  both  sides,  in  less  than  a  minute  and 
a  half,  by  holding  it  close  in  front  of  the  glowing 
disc." 

And    in    Defendant's    Exhibit   2    (page   37    of    the 
Electrical  Times  of  January  11,  1912),  it  is  said: 

"The  red-hot  quartz  plate  can  be  used  for  boil- 
ing water  in  a  flat-bottomed  kettle  by  swivellmg 
the  heater  into  a  horizontal  position,  for  toasting 
bread  or  for  many  purposes  for  which  a  circular 
hot  plate  is  suitable,  the  vessel  to  be  heated  being 
set  down  in  direct  contact  with  the  heating  sur- 
face." 

It  is  to  be  noted  in  this  connection,  however,  that 
the  device  is  a  dangerous  one,  for  in  defendant's 
Exhibit  2  it  is  said: 

"This,  however,  may  constitute  a  danger,  since 
there  is  nothing  to  prevent  accidental  contact  with 
the  red-hot  quartz.  *  *  *  Two  cases  have  already 
been  brought  to  our  attention  which  point  clearly 
to  the  need  for  protection.  In  the  first  a  child 
lighted  a  screwed-up  newspaper  by  holding  it 
against  the  incandescent  surface,  and  in  the  sec- 
ond a  piece  of   dress  material   fell   on   to   it  and 
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s  ncnca  and  slightly  burned  on  the  hand." 

sec^on  Z  Z  ''^  ''^'"'"''"^  "''''  "'''^h  is  a  cross 
des  2      '   ;  '■''"  "  ^  --^'i-tion  of  the  verbal 

,«rs  r  r       '  "  °"  '""^-P---"  of  the  mechan- 
ical structure  as  near  as  we  can  spell  it  out  from  the 

asbestos  board;  2  the  outer  asbestos  board;  3  the  air 
space  between  the  two  asbestos  boards;  4  the  spi 
heater  element;  5  the  circular  quartz  disc  which  be 

comes  red  hot;  6  the  annular  copper  bowl;  7  and  8 
two  heat  rays  crossing  each  other.     We  h  ve  il.us 
.ated  only  two  such  rays,  but  it  is  apparent  that  the" 
Will  be  other  simi  ar  ra^rc     t^u 

similar  rays.     The  majority  of  the  heat 

rays,  however,  wiU  emanate  directly  from  the  qu  tz 
d.sc  wuhout  striking  the  sides  of  the  bowl  at  all  and 
they  are  all  convected  heat.  Hence  the  stateme^  of 
Exh,b,t  t,  that  "the  greater  part  of  the  energy  is  gilen 
out  as  convected  heat."  ^ 

It  will  be  seen  therefore  that  the  heating  unit  is 

asbestos   boards   ,„    the   bottom   of   the   bowl,   and   a 

quartz  d,sc  in  front,  wh.ch  is  said  to  be  si;  inche 

LfTr-H      ':'''"""  ^'^^  '^  ^'-P^'^  '"  ^  -ta 

c  one        ,  "'  ''"""'  *'^  ""S  is  an  annular 

copper  reflector.     Consequently,   we   have   a   copper 
bowl  wuh  a  flat  bottom.     The  diverging  and  crL- 
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crossing  rays  are  shown  in  the  cut.     The  "beam"  is 
not  there. 

The  fundamental  idea  is  to  convey  heat  from  the 
red-hot  disc   by  convection,   not   radiation,    and   pri- 
marily the  device  is  a  cooking  utensil,  or  an  electric 
stove.     When  it  is  used  for  heating  a  room  it  heats 
primarily    by   convection,    being   similar    in    that   re- 
spect to  an  open  fire  or  steam  radiator.     In  that  re- 
spect the   exhibit  says   specifically   ''that  the   greater 
part  of  the  energy  is  given  out  as  convected  heat." 
It  may  be   that  a  small   quantity  of  radiant  energy 
will  strike  the  annular  portion  of  the  copper  bowl 
and   be   reflected  therefrom  into   the  room  as  shown 
in  the  diagram  by  the  rays  7  and  8;  but  if  so,   the 
amount  will  be  insignificant,  and  even  then  will  not 
assume  the  form  of  a  beam  composed  of  parallel  rays. 
They  will  be  divergent  and  criss-crossed  as  shown  in 
our  cut.     The  primary  object  of  the  device  is  to  heat 
by  convection,  whether  it  be  used  for  heating  a  room, 
toasting  bread,  grilling  beefsteaks,  or  boiling  water. 

It  may  also  be  noted  that  the  Ferranti  Fires  do  not 
appear  to  have  ever  gone  into  use  in  the  United 
States.  Nor  is  there  any  evidence  of  their  use  in 
England;  but  even  if  there  was,  it  would  be  imma- 
terial because  use  in  a  foreign  country  does  not  aflect 
a  United  States  patent. 

We  submit  that  these  publications  of  the  Ferranti 
Fires  are  not  sufficient  to  disclose  the  radiant  beam 
prmciple  or  operate  as  anticipations,  or  limitations  on 
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Brown's  patent.  The  rule  on  this  subject  is  thus  stated 
by  the  Supreme  Court  in  Seymour  vs.  Osborne,  ii 
Wall.  555: 

"Patented   inventions   cannot  be   superseded   by 
the  mere  introduction  of  a  foreign  publication  of 
the  kind,  though  of  prior  date,  unless  the  descrip- 
tion and  drawings  contain  and  exhibit  a  substan- 
tial  representation   of   the   patented   improvement, 
in  such   full,  clear,   and  exact  terms  as  to  enable 
any  person  skilled  in  the  art  or  science  to  which 
it  appertains,  to  make,  construct,  and  practice  the 
invention    to    the    same    practical    extent    as    they 
would  be   enabled   to   do   if   the   information   was 
derived   from   a   prior  patent.     Mere  vague   and 
general    representations   will   not   support   such    a 
defense,  as  the  knowledge  supposed  to  be  derived 
from  the  publication  must  be  sufficient  to  enable 
those   skilled   in   the  art  or  science  to  understand 
the  nature  and  operation  of  the  invention,  and  to 
carry  it  into  practical  use.     Whatever  may  be  the 
particular  circumstances  under  which  the  publica- 
'      tion  takes  place,  the  account  published,  to  be  of 
any  effect  to  support  such  a  defense,  must  be  an 
account    of    a    complete    and    operative    invention 
capable  of  being  put  into  practical  operation." 

The  same  rule  is  announced  in  Walker  on  Patents 
at  Section  57,  where  several  decisions  of  the  Supreme 
Court  are  quoted.  We  may  add  thereto  the  subse- 
quent case  of  Williamson  vs.  Electric  Co.,  236  Fed. 
3S3j  where  the  rule  is  thus  stated  at  page  354: 

"The  invention  described  in  the  publication 
must  be  identical  in  all  respects  with  that  whose 
novelty  it  contradicts.     The  same  idea  of  means 
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lv):::Zr  o?";:'.  f  ^^'°p™-^  -  ^a.  which 

thereby  rrn,'ctr.:^h'rpr,^°^.'-^^  ""^^  ^^ 

ofThf  Fer^.T""  "'  ''"  '"''  *^  Publications 
ot  the  Ferranti  Fires  are  insufficient. 

This  disposes  of  the  prior  art  as  shown  by  the  rec- 
ord    As  we  have  already  remarked,  the  opinion  of 

e  lower  court  refers  to  an  Enghsh  patent  to  Kemp- 
ton,  No.  ,2,320,  and  an  English  patent  to  Taylor 
-070.  But  those  patents  were  not  put  in  evidence 
'n  this  case  and  form  no  part  of  the  record;  hence 
we  are  not  called  on  to  consider  them. 

Our  conclusion  is  that  no  heater  of  the  prior  art 
s  ows  the  radiant  beam  principle.     The  utmost  tha 
en  be  said  IS  that  some  of  the  inventors  of  the  prior 
art  conceived  of  the  desirability  of  utilizing  that  prin- 
e-P-e,     ut  did  not  disclose  a  device  for  practicing    , 

trl  ^'V""''^'^°"^'^^^''-"-d'to 
tta.n  the  desired  result,  but  none  was  successful,  and 
0  Bro^n  IS  due  the  credit  of  solving  the  problem  and 
producing  the  first  concrete  physical  structure  which 
successfully  embodies  and  carries  out  said  principle. 
That  being  true,  he  is  the  inventor  of  a  primary  im- 
hTdaT'  "'  "  "''"''  '°  '  ''""^^  construction  of 

infringer'"  ""  "  '"'"'"  "  '''  "^'^"^  '^^  "- 
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defendant's  machine 

This  device  is  represented  by  Plaintiff's  Exhibit  5. 
It  was  placed  on  the  market  by  defendant  in  1919, 
practically  three  years  after  the  plaintiff  began  its 
exploitation  of  the  Brown  invention. 

The  defendant's  device  is  a  portable  electric  heater 
provided  with  a  substantial  circular  base  plate,  in  the 
center  of  which  is  mounted  an  upright  standard.  This 
standard  is  forked  at  its  apex,  thereby  producing  a 
trunnion  joint  for  the  adjustment  of  the  reflector,  so 
that  the  same  may  have  a  swiveling  motion  for  chang- 
ing the  angle  of  inclination  of  the  reflector.  Brown's 
patent  shows  only  a  stationary  standard  not  provided 
with  any  device  for  changing  the  angle  of  inclina- 
tion, though  he  has  a  subsequent  patent  covering  that 
feature.  This  swiveling  motion  of  the  defendant's 
heater  cuts  no  figure  in  this  case,  and  is  merely  a  var- 
iation of  detail  in  respect  to  a  part  of  the  Brown 
structure  not  covered  by  the  claim. 

The  reflector  of  the  defendant's  machine  is  made 
of  highly  polished  copper,  and  is  concavo-convex  in 
form.  It  has  not  the  specific  flat  fiange  3a  of  the 
Brown  patent  around  its  edge,  but  instead  thereof  it 
has  a  turned  over  or  round  flange,  and  this  substitu- 
tion of  a  round  flange  for  a  flat  flange  is  the  princi- 
pal point  relied  on  by  defendant  to  show  non- 
infringement. 

The  heater  element  of  the  device  is  arranged  longi- 
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tudinally  of  the  axis  passing  through  the  focus  of  the 
curve.  This  also  is  relied  on  as  another  differen- 
tiating feature,  but  it  is  of  no  moment  because  the 
Brown  patent  does  not  call  for  any  specific  arrange- 
ment of  the  heating  unit  except  that  it  is  '^supported 
at  substantially  the  focus  of  said  reflector." 

The  defendant's  heater  is  also  provided  with  a  pro- 
tective cage  consisting  of  guard  wires  arched  between 
opposite  sides  of  the  reflector.  This  device  we  claim 
to  be  an  infringement  of  claim  i  of  the  Brown 
patent. 

QUESTION   OF   INFRINGEMENT 

The  conclusion  of  infringement  follows  whether 
this  claim  be  given  a  broad  or  a  narrow  construction. 
The  lower  court  held  that  there  could  be  no  infringe- 
ment unless  the  claim  was  given  a  broad  construction. 
This  was  error.  But  even  on  the  theory  of  a  narrow 
construction,  the  holding  of  non-infringement  was 
erroneous.  In  other  words,  there  is  infringement 
whether  the  claim  be  broad  or  narrow. 

FIRST  THEN  AS  TO  A  BROAD  CONSTRUCTION.  The 
plaintiff's  device  was  beyond  all  question  the  first  in 
the  art  to  show  in  concrete  form  a  device  for  suc- 
cessfully applying  to  a  useful  purpose  the  broad  prin- 
ciple of  the  radiant  energy  beam.  As  we  have  al- 
ready shown  in  our  review  of  the  prior  art,  the  utmost 
that  could  be  said  in  favor  of  that  art  is  that  certain 
inventors  may  have  conceived  of  the  desirability  of 
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Utilizing  the  radiant  energy  beam,  but  failed  utterly 
to  embody  that  principle  in  such  practical  form  as  to 
make  it  useful  for  the  purpose  in  view.  In  all  of 
those  devices  the  heat  rays  emanating  from  the  re- 
flectors are  scattering  rays,  which  disperse  themselves 
at  various  angles  throughout  the  area  of  the  room  in 
which  the  heater  is  located.  Not  one  of  them  is  suc- 
cessful in  producing  a  radiant  energy  beam.  Neces- 
sarily they  emitted  some  rays  in  straight  lines,  which 
if  separated  from  the  other  rays  might  be  called  a 
beam;  but  in  connection  with  those  particular  rays 
they  also  emitted  other  rays  at  divergent  angles  and 
criss-crossing  one  another.  In  fine,  they  produced  a 
heterogeneous  indiscriminate  mass  of  rays,  whereas 
Brown  molded  that  irregular  mass  into  a  homo- 
geneous cylindrical  shaft  or  beam  of  parallel  rays. 
No  prior  heater  did  this.  Consequently,  Brown  pro- 
duced an  improvement  over  pre-existing  devices  of 
such  a  substantial  character  as  to  entitle  him  to  a 
liberal  interpretation  of  his  claim.  While  it  may  be 
conceded  that  he  was  not  the  first  in  conception  of 
the  radiant  beam  principle,  he  was  the  first  to  embody 
that  principle  in  concrete  and  useful  form.  This 
places  his  patent  in  the  category  of  a  primary 
improvement. 

The  case  at  bar  is  ruled  by  two  decisions  of  this 
court  where  the  doctrine  of  primary  improvements 
was  considered.  The  first  is  that  of  Letson  vs. 
Alaska   Packers'  Association,    130   Fed.    140.      There 
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the  device  was  a  machine  for  heading  filled  cans,  and 
It  appeared  that  a  prior  machine  to  one  Jordan  was 
capable  of  heading  filled  cans,  but  in  an^fiicient  and 
impracticable  manner.    This  Court  said  'at  page  140: 

"So  that  while  it  cannot  be  said  that  the  Jensen 
machine  was  a  pioneer  patent,  in  the  sense  that  it 
was  the  very  first  to  accomplish  the  result  of  head- 
ing hiled  cans,  Jensen  nevertheless  was  the  first  to 
successfu  ly  head  filled  cans  with  any  pracficab  e 
degree  of  speed  or  efficacy.     He  brought  to  sue 
cess  what  prior  inventors  had  essayed  and  but  verv 
imperfectly  accomplished.    In  so  doing  he  adopted 
some  devices  that  had  been  used  befofe,  combined 
hem   with    others    that   had    not   be^n  '  used,    and 
added  the  necessary  elements  to  make  a  practical 
and  successful  machine.     His  combination  and  in- 
vention was,  we  think,  more  than  a  mere  improve- 
ment or  perfection  of  what  had  preceded  it      It 
was  of  such  novelty  and  importance  as  to  consti- 
tute a  distinct  step  in  the  progress  of  the  art,  and 
It  went  into   immediate   and   extensive   use      His 
claims   are   therefore   entitled   to    a   fairly   liberal 
construction."  ^    nucrai 

The  second  decision  of  this  Court  is  American  Can 
Co.  vs.  Hickmott  Asparagus  Canning  Co.,  142  Fed. 
H4-5.  Beginning  at  the  bottom  of  page  144  this 
Court  said: 

"But  we  think  it  cannot  be  said  that  Jordan  was 
a  pioneer  inventor  in  the  sense  that  he  was  the  first 
to  produce  a  machine  to  successfully  form  can 
bodies.     He  was  the  first,  however,  to   form  can 

he  m.dJ  '^h"ir'  '  ''■''''''^  ^^^-     I"  ^-  doing" 
he  made  a   highly  meritorious   improvement  and 
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an  invention  which  marks  a  distinct  step  in  ad- 
vance in  the  progress  of  the  art,  and  which  has 
gone  into  extensive  and  successful  use.  His  in- 
vention must  be  accorded  a  place  inferior,  per- 
haps, to  that  of  a  primary  invention,  but  far  m 
advance  of  those  which  constitute  but  a  slight 
improvement  on  the  prior  art.  His  claims,  there- 
fore, while  not  entitled  to  the  broadest  construc- 
tion accorded  to  the  former,  are  not  to  be  re- 
stricted to  the  narrow  construction  applicable  to 
the  latter.  He  is  entitled  to  the  protection  of  the 
doctrine  of  equivalents  in  proportion  to  the  nature 
of  the  advance  which  his  invention  indicates." 

Still  another,  and  more  recent,  ruling  of  this  court 
on  the  same  point  is  the  case  of  Simplex  Window  Co. 
vs.  Hauser,  248  Fed.  924. 

Another  instance  of  a  primary  improvement  is 
found  in  the  case  of  Consolidated  Valve  Co.  vs.  Crosby 
Valve  Co.,  113  U.  S.  159,  179,  by  the  Supreme  Court, 
where  the  court  says: 

"Richardson's  invention  brought  to  success  what 
prior  inventors  had  essayed  and  partly  accom- 
plished He  used  some  things  which  had  been 
used  before,  but  he  added  just  that  which  was 
necessary  to  make  the  whole  a  practically  valuable 
and  economical  apparatus." 

Still  another  instance  is  found  in  the  case  of  Wag- 
ner Typewriter  Co.  vs.  Wyckoff,  Seamans  &  Bene- 
dict, 151  Fed.  590,  where  the  court  says  (bottom  of 
page  590)  : 

"He  converted  a  theory  into  a  fact.     His  inven- 
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tion  belongs  to  that  large  class  which  have  ever 
been  treated  v^ith  liberality  by  the  courts,  where 
the  inventor  by  an  apparently  simple  change,  addi- 
tion or  transposition  of  parts,  has  converted  im- 
perfection into  completeness." 

These  cases  apply  aptly  to  Brown's  invention.  He 
converted  theory  into  fact:  imperfection  into  com- 
pleteness. Yet  we  were  thrown  out  of  court  with 
the  statement  that  he  merely  made  "minor  improve- 
ments in  a  known  mechanism."  Thus  a  valuable  in- 
vention was  slaughtered  on  the  altar  of  technical 
construction. 

It  must  also  be  kept  in  mind  that  none  of  these 
prior  devices  went  into  extensive  use  nor  did  they 
even  survive.  They  were  tentative  efforts  in  a  cer- 
tain direction  which  resulted  in  failure.  Hence  they 
have  been  consigned  to  oblivion.  They  stand  in  the 
category  of  abandoned  efforts.  On  the  other  hand, 
Brown's  invention  immediately  went  into  universal 
use.  It  superseded  everything  which  had  preceded 
it  in  that  line,  and  to-day  is  known  and  used  through- 
out the  whole  civilized  world.  All  this  was  done  in 
the  short  space  of  about  three  years. 

In  view  of  the  foregoing  it  is  idle  to  argue  that 
Brown  did  not  make  a  meritorious  contribution  to 
the  world.  It  is  idle  to  assert  that  he  invented  "only 
minor  improvements  in  a  known  mechanism."  His 
invention  was  substantially  a  basic  one  in  that  it  is 
the  first  embodiment  in  concrete  and  successful  form 
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of  a  well  known  scientific  principle.  We  submit, 
therefore,  that  his  claim  must  be  given  a  construc- 
tion commensurate  with  the  breadth  of  the  inven- 
tion, and  giving  it  such  construction,  infringement 
necessarily  follows.  The  lower  court  conceded  that 
if  the  claim  were  entitled  to  a  liberal  construction 
infringement  would  follow. 

AS  TO  THE  NARROW  CONSTRUCTION.  We  assert  that 
even  if  the  claim  is  not  given  the  broad  construction 
contended  for,  but  is  limited  to  a  narrow  construc- 
tion, nevertheless  infringement  will  follow.  To  show 
this  we  have  merely  to  compare  the  defendant's  struc- 
ture with  the  elements  of  the  claim.  Those  elements 
are  only  four  in  number.  The  first  is  a  concavo-con- 
vex reflector.  It  is  not  denied  that  the  defendant's 
machine  contains  such  a  reflector. 

The  second  element  is  specified  as  "a  heating  unit 
supported  at  substantially  the  focus  of  said  reflector." 
It  cannot  be  denied  that  the  defendant's  machine  has 
this  element.  The  only  respect  in  which  it  differs 
from  the  element  shown  in  the  drawings  of  the  Brown 
patent  is  that  in  the  Brown  drawings  the  element  is 
shown  as  being  arranged  transversely  to  the  axis, 
whereas  in  defendant's  machine  it  is  arranged  longi- 
tudinally of  the  axis.  But  the  "arrangement"  of  the 
element  is  no  part  of  the  claim.  The  specification 
(at  page  i,  line  30  et  seq.)  says  that  this  heating  unit 
is  "supported  in  any  suitable  manner  in  spaced  rela- 


63 

tion  with  the  reflector  i  and  preferably  at  the  focus 
of  its  curved  surface."  This  is  certainly  broad  enough 
to  include  a  longitudinal  arrangement.  It  is  quite 
true  that  in  the  drawings  of  the  patent  the  element  is 
shown  to  be  supported  in  a  transverse  direction;  but 
that  is  only  an  illustration  of  what  Brown  considered 
to  be  the  best  arrangement.  It  is  in  no  way  a  limita- 
tion. He  says  in  his  specification,  beginning  at  line 
33,  page  i,  where  he  describes  the  specific  arrange- 
ment shown  in  the  drawings: 

"I  prefer  to  support  the  heating  unit  by  secur- 
mg  the  terminals  of  the  resistance  coil  6,  together 
with  reinforcing  wires  8,  wound  around  the  ends 
of  the  bobbin  if  desired,  to  the  standards  9,  the 
ends  of  the  wires  being  held  by  clamping  screws 
10." 

This  is  an  answer  to  the  contention  that  the  ele- 
ment must  be  limited  to  the  transverse  position.  Lan- 
guage could  not  be  plainer.  The  law  requires  that 
a  patentee  shall  show  only  one  form  in  which  the  in- 
vention may  be  embodied,  which  form  must  be  the 
one  which  the  inventor  considers  the  best.  He  is  not 
required  to  show  a  plurality  of  forms.  When  he  has 
shown  one  form,  that  is  sufficient.  If  the  invention 
can  be  embodied  in  other  forms,  the  patent  extends 
thereto.  This  rule  of  law,  accompanied  as  it  is  by  the 
direct  statement  in  the  specification,  that  the  arrange- 
ment of  the  elements  shown  is  only  the  preferred  one, 
entitles  the  court,  and   indeed  compels  the  court,  to 
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hold  that  the  longitudinal  arrangement  of  the  element 
is  as  much  within  the  purview  of  the  invention  as  the 
transverse  arrangement. 

In  this  connection  it  is  to  be  noted  from  the  claim 
that  the  only  limitation  on  the  arrangement  of  the 
heating  unit  is  that  it  must  be  supported  at  "substan- 
tially the  focus"  of  said  reflector.  That  the  defend- 
ant's heating  unit  is  so  supported  cannot  possibly  be 
denied.  That  is  a  plain  and  palpable  fact.  Of  course 
a  focus  mathematically  considered  is  only  a  point, 
and  technically  speaking  nothing  can  be  located  on  a 
point.  That,  however,  is  a  refinement  not  applicable 
to  the  affairs  of  real  life.  The  meaning  of  the  claim 
is  sufficiently  plain.  That  is,  that  the  element  must 
be  arranged  as  near  to  the  focus  as  is  practical.  If 
Brown  had  arranged  his  element  outside  of  the  curve 
of  his  reflector,  then  it  would  not  have  been  arranged 
at  substantially  the  focus,  nor  would  it  have  accom- 
plished the  object  sought.  His  coil  passes  through 
the  mathematical  focus  of  the  curve  and  is  therefore 
arranged  at  substantially  the  focus.  The  same  is  true 
of  the  defendant's  heating  unit.  It  likewise  passes 
through  the  mathematical  focus,  though  in  a  longi- 
tudinal direction  instead  of  in  a  transverse  direction; 
but  it  is  arranged  at  substantially  the  focus  or  as  near 
to  the  focus  as  is  practical.  If  the  defendant  could 
avoid  infringement  by  merely  turning  his  heater  ele- 
ment at  a  different  angle,  then  the  patent  law  would 
be  nothing  more  than  a  farce.    The  essential  idea  was 
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the  element  itself,  not  the  angle  at  which  it  was  tilted. 
The  third  element  of  the  claim  is  stated  to  be  "an 
annular  member  extending  outwardly  from  the  mar- 
gin of  the  said  reflector."  Note  the  broad  language 
here  used,  an  annular  member.  The  word  flange  is 
not  used,  but  the  word  member.  The  specific  illus- 
tration of  this  annular  member  is  designated  in  the 
patent  by  the  letters  3a.  Its  function  is  stated  as  fol- 
lows, beginnmg  at  line  62,  page  i  of  the  specification: 

"In  order  to  prevent  the  outer  exposed  edge  of 
the  heater  from  being  heated  I  provide  the  casing 
with  a  marginal  annular  flange  3a." 

This  flange  is  in  substance  and  effect  nothing  more 
than  a  cooling  member.  The  reflector  itself  becomes 
heated  by  absorption  of  a  portion  of  the  radiant  en- 
ergy, and  if  its  edge  were  left  exposed,  that  edge 
would  become  highly  heated  and  is  a  result  to  be 
avoided.  Therefore,  Brown  provided  the  flat  flange 
for  that  purpose.  This  flange  does  not  become  heated, 
except  to  a  small  extent,  because  the  heat  rays  do  not 
impinge  upon  it.  These  rays  emanate  from  the  mouth 
of  the  reflector  in  straight  lines  as  a  beam,  and  the 
flange  3a  is  outside  of  their  path  of  travel,  hence  it 
remains  cool.    (See  Dep.  Henry,  Rec.  51.) 

The  defendant  realized  that  a  cooling  member 
around  the  edge  of  the  reflector  was  necessary,  or  at 
least  desirable.  It  provided  one  by  turning  over  the 
edge  of  the  reflector  in  the  form  of  a  round  flange. 
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All  that  was  done  was  to  convert  Brown's  flat  flange 
into  a  round  flange  without  producing  any  different 
result,  but  on  the  contrary  obtaining  practically  the 
same  result.  Defendant's  round  flange  is  a  cooling 
element,  and  that  is  all  that  it  is.  The  question  for 
this  court  to  decide  is  whether  the  round  flange  is  the 
equivalent  of  the  flat  flange,  both  being  used  for  the 
same  purpose  and  both  accomplishing  the  same  result. 
(See  Deposition  of  Henry,  Rec.  pp.  62-3.)  Henry 
tested  the  device  and  found  that  the  round  flange  was 
cooler  than  the  reflector  surface,  and  accomplished 
"exactly  the  same  purpose"  as  Brown's  flat  flange 
(Rec.  63).  At  page  59,  when  comparing  the  two 
heaters,  he  said: 

"They  both  produced  substantially  the  same  re- 
sult in  substantially  the  same  manner  by  substan- 
tially the  same  means." 

His  testimony  as  to  infringement  is  comprised  be- 
tween pages  53  and  64. 

Fortunately  there  is  a  case  in  this  court  which  seems 
to  decide  the  identical  question  here  involved.  We 
refer  to  the  case  of  Sherman,  Clay  &  Co.  vs.  Search- 
light Horn  Co.,  214  Fed.  86. 

The  invention  was  a  phonograph  horn  made  up  of 
several  strips  of  metal.  The  patent  showed  in  its 
drawings  flat  flanges  for  joining  the  strips  together, 
and  they  were  identified  in  the  claim  as  "outwardly 
directed   flanges."     The   defendant  used  a  flange  of 
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curved  shape.     He  had  merely  taken  the  flat  flange 
of  the  patent  and  turned  it  over  in  the  shape  of  a 
round   flange   and   then   contended    that   he   had   not 
used    an  outwardly  extending  flange"_that  is  to  say, 
a  flat  flange.    This  court  held  that  the  two  were  equiv- 
alents and  that  no  one  could  avoid  a  patent  for  a  flat 
flange  by  merely  turning  it  into  a  round  flange     This 
authority  seems  to  be  strictly  in  point.     Note  the  lan- 
guage m  the  two  cases.     In  the  phonograph  case  u 
vvas   'outwardly  directed  flanges."     In  Brown's  claim 
the  expression  is  "an  annular  member  extending  out- 
wardly."    In  view  of  the  authority  cited,  how  is  it 
possible   to  contend  that  the   round  flange  of  West- 
mghouse  IS  not  the  equivalent  of  the  flat  flange  of 
Brown? 

The  fourth  element  of  the  claim  is  "a  protective 
cage   having   guard    wires   arched    between    opposite 
sides  of  said  annular  member."     It  is  not  denied  that 
defendant's  machine  has  this  element.     In  this  behalf 
defendant  has  servilely  copied  the  plaintiff.     It  could 
have  used  other  forms  of  a  protective  cage,  such  for 
instance  as  the  flat  wire  cage  shown  in  Defendant's 
Exhibit  15,  or  the  flat  wire  gauze  shown  in  Defend- 
ant's Exhibit  F.     But  instead  of  using  anv  of  these 
devices,    defendant   has   provided    a   cage  'in   servile 
imitation  of  Brown's  cage  of  arched  wires  over  the 
mouth   of  the  reflector. 

If  the  plaintiff  is  entitled  to  invoke  the  doctrine 
of   equivalents,    then   beyond   all    peradventure   of   a 
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doubt  there  is  infringement  of  claim  i.  The  only 
theory  on  which  infringement  can  be  negatived  would 
be  that  plaintifif  is  not  entitled  to  the  doctrine  of 
equivalents  in  any  form  whatever.  That  seems  to 
have  been  the  theory  on  which  the  lower  court  de- 
cided the  case,  and  brings  up  the  question  as  to  the 
extent  of  the  doctrine  of  equivalents  a  patentee  is  en- 
titled to  in  the  case  of  a  narrow  invention. 

It  would  be  useless  to  dwell  at  length  upon  this 
point.  It  is  elementary  that  every  claim,  whether 
broad  or  narrow,  is  entitled  to  the  doctrine  of  equiv- 
alents. We  need  only  refer  to  the  Paper  Bag  Case, 
2IO  U.  S.  405. 

In  the  case  of  Lepper  vs.  Randall,  113  Fed.  628 
it  was  said: 

"In  no  case  is  a  patentee  to  be  denied  protection 
commensurate  with  the  scope  of  his  actual  and 
distincly  described  and  claimed  invention  by 
wholly  excluding  him  from  the  benefit  of  the 
doctrine  of  equivalents." 

In  Lang  vs.  Tivitchell,  207  Fed.,  369,  it  is  said: 

"Primary  inventions  are  entitled  to  a  looser 
application  of  the  doctrine  of  equivalents  than 
secondary  inventions;  but  even  a  secondary  inven- 
tion is  entitled  to  invoke  the  doctrine  of  equiva- 
lents, although  to  a  more  limited  extent.  The 
doctrine  of  equivalents  applies  to  all  classes  of 
inventions." 

Walker    on    Patents,    at   Section    359    of    his    work 

(Fifth  Edition)  states  the  rule  as  follows: 


69 

"But  a  patentee  is  not  to  denied  the  benefit  of 
the  doctrine  of  equivalents  to  the  extent  necessary 
to  protect  his  actual  invention,  although  the  in- 
vention may  be  a  narrow  one." 

This  rule  was  entirely  ignored  by  the  learned  judge 
of  the  lower  court  in  this  case.  He  held  that  the 
invention  was  a  secondary  one  covering  "only  minor 
improvements  in  a  known  mechanism,"  and  therefore 
the  claim  for  said  invention  was  not  entitled  to  the 
doctrine  of  equivalents  at  all.  Indeed  he  seems  to 
concede  mechanical  equivalency,  for  he  says  at  page 
22  of  the  record: 

"It  is  possible,  of  course,  to  characterize  the 
turned-over  edge  of  the  defendant's  reflector  as  a 
Hange,  and  to  find  that  in  a  slight  degree  it  per- 
forms the  function  for  which  the  annular  member 
or  flange  illustrated  in  the  Brown  patent  was  de- 
signed, but  such  an  efifect  is  merely  incidental." 

As  we  construe  this  language  it  means  in  substance 
that  equivalency  exists,  but  that  plaintifif  is  not  en- 
titled to  invoke  the  doctrine  because  its  invention  is  a 
narrow  one.     We  submit  that  this  is  error. 

WIDESPREAD  USE 

Under  the  decision  of  this  Court  in  Morton  vs. 
Llewellyn,  164  Fed.  693,  following  the  rule  of  law 
established  by  the  Supreme  Court  in  Krementz  vs. 
Cottle,  148  U.  S.  556,  serious  consideration  should  be 
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given  to  this  matter,  but  the  lower  court  gave  it  no 
consideration  whatever. 

In  that  behalf  it  is  to  be  noted  in  the  first  place 
that  none  of  the  prior  devices  has  survived  and  they 
all  have  been  superseded  by  the  Brown  invention. 
Among  the  prior  art  devices  were  those  manufactured 
by  the  plaintifif  prior  to  1916,  hereinbefore  referred 
to  as  the  early  Majestic  devices.  They  likewise 
proved  to  be  unsuccessful,  and  were  all  abandoned. 
They  did  not  solve  the  problem  which  the  public  de- 
manded. There  had  been  a  long  felt  want  for  this 
device,  as  will  be  seen  by  reference  to  the  numerous 
efforts  of  prior  experimenters.  That  want  was  never 
supplied  by  any  of  those  prior  inventors,  but  was 
supplied  by  Brown's  invention.  Immediately  upon 
the  advent  of  that  invention  in  the  fall  of  1916,  it 
went  into  extensive  use.  During  the  last  two  months 
of  191 6  plaintifl  sold  in  the  neighborhood  of  8000. 
During  the  following  years  of  1917,  1918,  1919  and 
up  to  August  1920,  approximately  400,000  were  sold, 
and  these  sales  extended  all  over  the  world,  including 
China,  Japan,  New  Zealand,  Australia,  Spain,  France, 
Great  Britain,  Denmark,  and  South  American  coun- 
tries (Rec.  40).  It  may  be  safely  said  that  at  the 
present  time  there  is  no  part  of  the  civilized  world 
which  these  heaters  have  not  occupied.  The  plaintiff 
started  as  an  infant  industry;  it  is  now  one  of  the 
large  manufacturing  concerns  of  the  country. 

As  soon  as  this  invention  was  put  on  the  market 
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infringements  sprang  up.    The  first  was  the  Hotpoint 
Electric   Heating  Company,   of  Ontario,   California; 
suits  were  brought  against  them  and  their  agents  and 
judgments    obtained.      Then    Eastern    infringers    ap- 
peared upon  the  scene,  the  principal  one  of  which  is 
the   Westinghouse   Electric   &   Manufacturing   Com- 
pany.    This  company  is  one  of  the  largest  electrical 
companies  in  the  world.    It  had  endeavored  to  market 
a  portable  heater  under  its  Geiger  patent,  but  as  soon 
as  the  Brown  invention  became  well  known,  it  aban- 
doned the  Geiger  device  and  began  to  manufacture 
the   heater  involved   in   this   suit.     It  is   one   of   the 
greatest  tributes  of  praise  which  can  be  given  to  the 
merit   of   Brown's   invention    that   the   Westinghouse 
Company  should  have  adopted  it. 

The  other  great  electric  company,  the  Edison  Elec- 
tric Appliance  Co.,  had  likewise  adopted  it,  but  took 
out  a  license  and  is  now  operating  under  the  license. 
In  addition  to  these  other  manufacturers  have  put 
infringing  devices  upon  the  market,  among  them  may 
be  mentioned,  Simplex  Heating  Co.,  Landers,  Frary 
&  Clark,  The  Rutenber  Electric  &  Mfg.  Co.,  and  the 
Estate  Stove  Company  (Rec.  ii8). 

In  fine,  we  have  this  condition  of  afifairs,  viz: 
prior  to  the  Brown  invention  there  had  been  a  long 
felt  want  for  the  device  in  question;  many  different 
inventors  throughout  the  country  had  endeavored  to 
supply  that  want  but  had  failed;  many  manufacturers 
had  put  out  analogous  heaters  which  failed;  Brown 
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was  the  first  to  put  out  a  successful  heater  involving 
this  principle;  his  heater  met  with  instantaneous  suc- 
cess, and  within  three  years  extended  all  over  the 
civilized  world.  The  other  manufacturers  abandoned 
the  particular  styles  which  they  had  been  attempting 
to  market  and  adopted  styles  in  imitation  of  Brown 
and  involving  the  Brown  invention. 

In  these  circumstances  the  invention  must  be  con- 
sidered as  one  of  great  merit,  and  the  claim  therefor 
must  receive  a  fair  interpretation  under  the  doctrine 
of  equivalents.  This  was  denied  us  by  the  lower 
court. 

REVIEW   OF   THE    LOWER   COURT'S   DECISION 

The  opinion  commences  at  page  19  of  the  record 
and  then  precedes  to  say,  at  page  22,  that  unless  the 
Brown  invention  is  generic  and  introduced  a  broad 
fundamental  idea  theretofore  unknown  in  the  art, 
there  could  be  no  infringement.  It  then  proceeds  to 
hold  that  the  invention  is  not  of  that  character.  This 
conclusion  is  deduced  from  a  review  of  the  prior  art. 
In  that  behalf  it  is  asserted  that  the  beam  type 
heaters  were  shown  and  illustrated  in  the  Shoenberg 
patent  of  September  i,  1914  (Defendant's  Exhibit  I)  ; 
English  patent  to  Kempton  12320;  Morse  patent  of 
March  3,  1908  (Defendant's  Exhibit  F)  ;  English 
patent  to  Simplex  of  September  4,  19 14;  Warner 
patent  of  December  8,  1914  (Defendant's  Exhibit 
H)  ;  Geiger  patent  of  August  8,   1916    (Defendant's 
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Exhibit  G)  ;  English  patent  to  Taylor  of  November 
i6,  1916;  and  the  prior  publications  of  191 2  showing 
the  "Ferranti  Fires." 

In  regard  to  two  of  these  prior  patents,  to  wit, 
Kempton  English  patent  12320,  and  Taylor  English 
patent  102070  of  November  16,  19 16,  we  have  merely 
to  remark  that  neither  one  of  these  patents  was  put 
in  evidence  in  this  case,  nor  does  either  of  them 
appear  in  this  record  on  appeal.  Yet  the  learned 
Judge  gave  special  force  and  effect  to  those  two 
patents,  and  there  can  be  no  question  that  they,  at 
least  in  part,  influenced  his  decision.  Beyond  all 
question  this  is  reversible  error.  This  court  is  hearing 
this  appeal  upon  the  record  which  is  before  it  and 
not  upon  some  outside  matter  which  the  trial  judge 
considered,  but  which  was  not  put  in  evidence. 

As  an  explanation  of  this  glaring  error,  we  say,  off 
the  record,  that  these  two  English  patents  were  put 
in  evidence  on  the  trial  of  another  and  different  case, 
which  had  been  brought  against  another  and  different 
person,  to  wit,  Holbrook,  Merrill  &  Stetson,  being 
case  No.  499  in  the  lower  court.  The  three  Westing- 
house  cases  involved  on  the  present  appeal  were  first 
tried,  and  then  thereafter  and  following  those  trials 
the  Holbrook,  Merrill  &  Stetson  case  was  tried,  in 
which  case  the  defendant  therein  was  represented  by 
different  attorneys  from  those  appearing  for  defend- 
ant in  the  Westinghouse  cases.  Now  in  this  subse- 
quent trial  of  the  Holbrook,  Merrill  &  Stetson  case. 
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these  two   English   patents   of   Kempton   and  Taylor 
were  put  in  evidence;  but  we  again  assert  that  they 
were  not  put  in  evidence  in  any  of  the  Westinghouse 
cases  nor  was  it  stipulated  that  they  should  be  con- 
sidered.    Therefore,  the  trial  Judge  had  no  right  to 
consider  these  two  English  patents  in  rendering  his 
decision  in  the  Westinghouse  cases.     They  were  no 
part  of  the  evidence  in  those  cases.     Every  case  must 
be  decided  upon  its  own  record,  and  upon  that  alone, 
and  it  can  not  be  pieced  out  by  reference  to  evidence 
in  other  cases  of  which  the  trial  judge  may  perchance 
happen  to  be  aware.     It  would  have  been  no  greater 
error  if  the  trial  judge  in  this  case  had  selected  some 
other   prior   foreign   patent,   either   French,   German 
Italian,  Spanish,  Russian,  Chinese  or  Japanese,  which 
had  not  been  put  in  evidence  in  the  case,   and  had 
based  his  decision  thereon.     It  cannot  be  denied  that 
the  opinion   in  this  case  was,   partially  at  least,   in- 
fluenced by  the  Kempton  and  Taylor  English  patents. 
It   so   appears   on    the    face   of    the   opinion.      How 
potent  that  influence  was  we  have  no  way  of  knowing. 
All  we  know  is  that  they  had  some  influence,  whereas 
they  were  not  entitled  to  any  influence  whatever,  be- 
cause they  were  not  in  evidence.     For  this  error  alone 
the  decree  should  be  reversed. 

Now  turning  our  attention  to  the  other  prior  patents 
referred  to  in  the  opinion  of  the  lower  court,  we 
vigorously  contend  that  they  do  not  show  or  illustrate 
beam  heaters.     It  may  be   admitted   that  they  show 
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efforts  at  the  production  of  beam  heaters,  but  at  the 
same  time  we  assert  that  they  are  wholly  ineffectual 
and   ineffective   to   produce   the   desired   result   of   a 
beam   heater.     The   rays   emanating   from   them   are 
scattered  indiscriminately  from  the  mouth  of  the  re- 
flectors at  divergent  angles,  and  are  not  concentrated 
or  solidified   into   the   form   of   a   beam   of   parallel 
rays      We   have   already   gone  over   that  matter   in 
detail  in  respect  of  each  one  of  the  devices  mentioned 
and  It  would  subserve  no  purpose  of  utility  to  dwell 
on  the  matter  any  further. 

But  even  if  it  were  true  that  these  prior  devices  are 
beam  heaters,  it  is  virtually  conceded  by  the  opinion 
that  the  patent  in  suit  shows  a  more  perfect  form 
o  beam  heater.  In  that  behalf  it  is  said  at  page  2,-6 
of  the   record :  t-  s      i  " 

inlhe'shoenhf  *'  '^P"  °f  ''^''"''  '""Strated 
nl  .«  "''"S  patent  and  employed  by  the 
plaintiff  prior  to  the  patent  in  suit  created  a  less 
perfect  beam,  but  the  difference  is  in  degree  only." 

This  sentence  embodies  a  fundamental  error  The 
Shoenberg  patent,  and  we  use  that  merely  as  a  type 
of  the  prior  art,  did  not  involve  the  principle  of  a 
beam  heater  though  in  a  less  perfect  form,  and  the 
beam  produced  by  Brown  was  not  merely  a  difference 
■n  degree.  In  the  Shoenberg  heater  the  rays  were 
scattered  in  all  directions  and  at  different  angles 
In  the  Brown  device  all   the   rays  are  concentrated 
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into  a  single  large  beam  and  discharged  in  only  one 
direction,  thereby  producing  a  new  result.  To  say 
that  this  is  a  mere  difference  in  degree  is  to  ignore 
scientific  principles  as  well  as  to  violate  a  funda- 
mental rule  of  patent  law. 

But  still   further;   the   opinion   of   the   trial   court 
concedes  the  validity  of  the  patent  in  suit,  but  holds 
that  the  invention  is  of  such  narrow  scope  as  not  to 
be  entitled  to  the  doctrine  of  equivalents  at  all,  while 
virtually    admitting    actual    equivalency.      We    have 
already  referred  to  that  portion  of  the  opinion  where 
it  is  said  (page  22)  that  the  turned  over  edge  of  the 
defendant's  reflector  may  be  called  a  flange  and  that 
in  a  slight  degree  it  would  perform  the  function  of 
the  Brown  flat  flange,  but  that  such  an  effect  is  merely 
incidental,  and  that  its  primary  purpose  is  to  afford 
strength  and  a  finished  appearance.     There  are  two 
errors   in   this.     The   first  error   consists   in   denying 
to  plaintiff  in  toto  the  doctrine  of  equivalents.     We 
have  already  shown  that  every  invention   is  entitled 
to   the    doctrine   of    equivalents    however    narrow    in 
scope   it  may  be.     The  second  error   resides  in   the 
argument   that   while   equivalency   exists,    it    is    inci- 
dental   to    the    primary    purpose    of    strength    and    a 
finished  appearance.     We  understand  the  opinion  to 
mean  that  the   primary  object  of   the  Westinghouse 
flange  was  strength  and  finished  appearance,  not  for 
cooling  purposes,  and  that  the  infringement  was  inci- 
dental.    If  this  means  anything,  it  is  that  where  a 
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defendant  has  no  intention  of  infringing,  but  infringes 
unintentionally  and  incidentally  by  virtue  of  the  con- 
struction he  uses,   then  he  has  no  responsibility.     It 
makes  intention  the  controlling  factor,  and  ignores  the 
actual  fact.     Of  course  there  is  no  such  law  as  this. 
If  a  person  infringes,  it  makes  no  dif]ference  whether 
It  was  intentional  or  unintentional.     It  is  the  fact  of 
infringement   itself,   not   the   motive,   which   the   law 
condemns,  and  we  marvel  greatly  that  so  learned  and 
experienced  a  judge  as  the  one  who  tried  this  case 
should  have  allowed  himself  to  fall  into  such  palpable 
error.     That  it  was  an  error  cannot  be  denied,  and 
we  ask  this  court  to  correct  it  by  reversing  the  decree. 

WAS  THERE  A  MISTRIAL? 

In  conclusion  there  is  a  matter  which  we  desire  to 
call  to  the  court's  attention  and  which  we  submit 
without  argument.  It  is  this.  The  case  was  tried 
before  Hon.  Frank  S.  Dietrich,  District  Judge  of 
Idaho,  sitting  in  the  place  and  stead  of  the  resident 
judge  of  the  Northern  District  of  California,  in  pur- 
suance of  an  order  of  the  Senior  Circuit  Judge  of 
the  Ninth  Circuit.  That  order  appears  at  page  i6  of 
the  Record,  and  it  authorizes  Judge  Dietrich 

''to  hold  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California  during  the 
months  of  August  and  September,  ig20,  and  to 
have  and  exercise  within  said  District  the  same 
powers  that  are  vested  in  the  Judges  thereof  " 
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We    have    taken    the    liberty    of    underscoring    the 
most   essential    parts    of    said    order.      In    pursuance 
thereof,    Judge    Dietrich    tried   the    case    during    the 
month  of  September,  1920,  and  took  it  under  advise- 
ment.    He  then  returned  to  Idaho,  where  he  wrote 
an  opinion  which  was  transmitted  to  the  court  at  San 
Francisco  and  filed  by  the  clerk  on  October  4,  ^^20, 
On   the   same   day  Judge   Maurice   T.    Dooling  was 
presiding  in  the  District  Court  for  the  Northern  Dis- 
trict of  California,  and  in  pursuance  of  the  written 
opinion    which   had   been    sent   by    Judge    Dietrich, 
ordered  that  a  decree  be  entered  dismissing  the  bill. 
Afterwards  on  November  I,   ig20,  when  the   Hon. 
R.    S.    Bean,   District  Judge   of   Oregon,   was   sitting 
in  the   District   Court  for  the  Northern   District  of 
California,  a  decree  signed  by  Judge  Bean  dismiss- 
ing the  bill  was  entered  in  accordance  with  the  order 
entered  by  Judge  Dooling  on  October  4,   1920. 
The  question  at  once  arises,  is  such  a  decree  valid? 
Judge  Dietrich  was  appointed  to  hold  court  in  the 
Northern  District  of   California  under  provision  of 
Section  14  of  the  Judicial  Code,  which  provides  that 
a  Circuit  Judge  may  in  certain  cases  designate  and 
appoint  a  judge  of  another  district  in  the  same  circuit 
to  have  and  exercise  within  the  district  first  named 
the  same  powers  that  are  vested  in  the  judge  thereof. 
It   is   to  be   observed,   however,   that   the   designated 
judge   is  to  have   and  exercise  judicial   powers  only 
''within  the  district"  for  which  he  is  appointed.    And 
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h  is  to  be  further  observed  that  according  to  the  order 
of  appointment  Judge  Dietrich  was  authorized  to 
exercise  those  judicial  powers  only  '^during  the  months 
of  August  and  September,  1920."  The  facts  are  that 
the  term  of  Judge  Dietrich's  appointment  expired 
before  his  opinion  was  filed,  and  said  opinion  was 
rendered  by  him  while  he  was  not  within  said  district. 

Three  questions  arise: 

(i)  Had  he  the  power  to  act  in  the  case  at  all 
'While ^  he  was  in  Idaho  and  not  within  the  Northern 
District  of  California? 

(2)  Had  he  the  power  to  act  in  the  matter  after 
the  expiration  of  the  term  for  which  he  was  desig- 
nated to  hold  court  in  the  Northern  District  of  Cali- 
forma. 

(3)  Can  another  judge,  who  did  not  try  the  case, 
sign   the   decree? 

If  either  of  these  questions  be  answered  in  the  nega- 
tive, then  there  was  a  mistrial,  and  the  decree  would 
have  to  be  reversed  irrespective  of  the  merits,  and  a 
new  trial  ordered.  We  submit  these  questions  to  the 
court  for  answer.  They  should  be  determined  defi- 
nitely in  the  interest  of  proper  practice.  It  has  not 
been  unusual  for  a  judge,  who  has  been  designated  to 
hold  court  in  the  Northern  District  of  California  for 
a  specified  time,  to  return  to  his  home  after  the  ex- 
piration of  that  time  and  decide  cases  which  were 
submitted  to  him  during  the  designated  time.  In 
fine.  It  has  been  customary  to  follow  the  course  pur- 
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sued  by  Judge  Dietrich  in  the  present  case,  and  were 
it  a  naere  matter  of  convenience  no  question  would  be 
raised.    But  this  is  a  question  of  power  under  a  statute 
prescribing  certain  specific  conditions  under  which  a 
judge   of   one   district  may   try   and   decide   cases   m 
another    district.      It  must   be    conceded   that   Judge 
Dietrich  would  have  had  no  authority  to  try  this  case 
in  the  Northern  District  of  California  in  the  absence 
of  the  designation  required  by  the  Judicial  Code.     If 
that  is  true,  the  question  arises  whether  or  not  he  has 
any  authority  under  which  a  decree  can  be  entered  m 
the  Northern  District  of  California  after  the  expira- 
tion of  the  time  in  which  he  was  designated  to  act 
as   judge.     In  other  words,   it  is   not  a   case   of   ex- 
pediency or  convenience,  but  one  of  power. 

Dated,  San  Francisco, 
February  21,   1921. 

Respectfully  submitted, 

JOHN  H.  MILLER, 

Attorney  for  Appellant. 
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BRIEF  FOR  APPELLEE. 

This  is  an  appeal  by  the  plaintiff  in  a  patent-in- 
fringement suit  from  a  decree  dismissing  the  bill  of 
complaint. 

For  convenience,  the  parties  will  be  here  referred  to 
as  the  plaintiff  and  the  defendant. 


SUBJECT  MATTER. 

The  basis  of  the  suit  is  United  States  letters  patent 
No.  1,245,084  granted  to  the  Majestic  Electric  Develop- 
ment Company,  plaintiff-appellant,  upon  an  application 
filed  by  Edmund  N.  Brown  and  covering  certain  al- 
leged improvements  in  electric  heaters. 


In  the  District  Court,  infringement  of  claims  1, 
2  and  4  of  the  patent  in  suit  was  alleged  and  urged, 
but  the  infringement  allegation  is  here  limited  to 
claim  1. 

The  subject-matter  of  the  patent  in  suit  pertains 
to  electric  heaters  of  the  reflector  type  in  which  radiant 
energy,  generated  electrically,  is  reflected  in  a  single 
direction  in  what  is  characterized  in  the  evidence  as 
a  beam,  and  heaters  of  that  character  are  designated 
in  the  evidence  as  beam  heaters. 

This  suit  was  tried  in  the  lower  court  upon  the 
assumption  by  the  plaintiff  that  the  inventor  of  the 
subject-matter  of  the  patent  in  suit  was  a  pioneer  in 
the  beam-heater  art  and  that  the  patent  is  entitled  to 
such  broad  interpretation  a=:  i-^  generally  and  properly 
accorded  to  one  covering  a  pioneer  invention. 

Before  discussing  this  unfounded  assumption,  in 
detail,  a  general  review  of  the  prior  art  set  forth  in 
the  record  and  certain  common-knowledge  material,  of 
which  the  Court  will  take  judicial  notice,  will  be  useful. 


GENEEAL    P«IOK    ART. 

The  art  of  generating  radiant  energy  and  reflecting 
it  in  a  beam  of  rays  having  some  approximation  to 
parallelism  is  very  old,  it  being  a  matter  of  common 
knowledge  that  searchlights,  railway-locomotive  head- 
lights and  automobile  headlights  have  for  many  years 
utilized  this  principle  of  beam  reflection  to  project  ra- 


diant  energy  along  a  single  path  or  upon  a  single  per- 
son or  object  or  upon  a  relatively  small  group  of  per- 
sons or  objects. 

The  general  art  of  generation  and  projection  of 
radiant  energy  is  further  exemplified  by  so-called  flood- 
lighting which  consists  in  projecting  a  beam  of  re- 
flected light  upon  an  object  or  a  relatively  small  space 
which  is  to  be  illuminated,  and  this  branch  of  the  art, 
which  has  been  practiced  for  a  considerable  number 
of  years,  culminated  in  the  extraordinarily  successful 
illumination  of  the  buildings  of  the  Panama-Pacific 
Exposition  in  San  Francisco   in   1915. 

Although  the  reflection  and  projection  of  radiant 
energy  in  the  relations  and  by  the  means  just  men- 
tioned was  practiced  for  the  purpose  of  illumination, 
the  laws  of  operation  were  the  same  as  those  govern- 
ing and  controlling  the  radiation  and  projection  of 
energy  rays  for  the  purpose  of  heating  a  circum- 
scribed space  or  a  definite  object,  and,  as  stated  by 
defendant's  witness.  Beam,  the  commercial  production 
of  light  without  the  attendant  production  of  heat  has 
never  been  accomplished,  (pp.  71  and  72  Rec.) 

The  projection  of  reflected  radiant  energy  in  a 
beam  for  the  illumination  of  an  object  or  a  defined 
space  by  a  searchlight;  a  similar  illumination  of  a  de- 
fined and  limited  path  by  a  locomotive  or  automobile 
headlight,  and  the  projection  of  reflected  energy  rays 
m  a  beam  to  heat  a  person  or  an  object  are  all  effected 
by  combustion  or  by  electrical  resistance  and  a  con- 
cavo-convex reflector. 


Devices  pertaining  to  the  particular  branch  of  the 
art  represented  by  the  patent  in  suit  are  characterized 
by  portability,  which  obviously  demands  devices  of  com- 
pact form  and  light  weight  in  order  that  they  may 
be  moved  from  place  to  place  in  an  office  or  room  of  a 
residence  and  may  be  readily  transported  from  one  of- 
fice to  another  or  from  one  room  or  residence  to  an- 
other and  be  so  designed  and  constructed  as  to  be  uti- 
lizable  in  electrical  systems  of  distribution  the  primary 
purpose  of  which  is  illumination. 

By  reason  of  the  necessity  for  portability  and  utili- 
zation by  connection  to  electric-lamp  sockets,  these  de- 
vices necessarily  embody,  as  energy-generating  ele- 
ments, electrical  conductors  of  high  resistance  so  lo- 
cated in  front  of  the  reflecting  surface  as  to  insure  a 
maximum  degree  of  reflection  in  a  single  direction. 
These  essential  functions  pertained  to  prior-art  de- 
vices, as  will  be  shown  by  later  references  to  the  record. 


SPECIFIC  PRIOR  ART. 

The  reflection  of  electrically-generated  radiant  en- 
ergy, in  a  beam,  for  utilization  as  heat,  so  far  as  the 
record  of  this  case  is  concerned,  began  with  the  Morse 
patent  No.  881,017,  granted  March  3,  1908,  (Defend- 
ant's Exhibit  F)  which  discloses  an  incandescent  lamp 
as  a  heat-producing  device  and  a  spherically  curved  re- 
flector for  the  heat  rays  generated  by  resistance  of  the 
lamp  filament.  The  device  of  this  Morse  patent  un- 
questionably   generates    heat    which    is    reflected    in    a 


beam  against  an  object,  or  a  portion  of  an  object,  to 
beat  tbe  same. 

Later  applications  of  tbe  principle  of  beam  reflec- 
tion of  radiant  energy  for  the  purpose  of  heating  defi- 
nite objects  or  spaces  were  made  in  England.  Several 
manufacturers  designed,  manufactured,  extensively  ad- 
vertised, and  presumably  sold,  heaters  of  this  general 
type,  as  is  shown  by  defendant's  exhibits  1,  2,  4,  5,  6, 
7,  8,  9,  10,  11  and  12  and  British  patent  No.  19  971  of 
1913. 

Specific  discussion  of  the  above-mentioned  exhibits 
will  be  undertaken  later. 

At  about  the  same  time,  or  a  little  earlier,  the  de- 
fendant manufactured  and  sold  heaters  having  a  simi- 
lar function  and  pertaining  to  the  same  field  of  use, 
these  heaters  being  shown  and  described  in  defendant's 
exhibit  G  and  being  exemplified  by  defendant's  ex- 
hibit M. 

Another  early  development  of  the  beam  heater  is 
represented  by  the  Warner  United  States  patent  No. 
1,120,003,  granted  December  8,  1914,  upon  an  applica- 
tion filed  August  7,  1913  (Defendant's  exhibit  H).  Fur- 
ther consideration  and  discussion  of  this  patent  will 
be  undertaken  later. 

The  next  activity  in  the  development  of  beam  heaters 
appears  to  have  been  that  of  the  plaintiff  in  this  suit 
or  of  its  assignor,  one  Milton  H.  Shoenberg,  who  on 
February  3,  1914,  filed  an  application  for  letters  patent 
which  were  issued  to  the  plaintiff  on  September  1 
1914,  bearing  No.  1,109,551.     (Defendant's  Exhibit  I)' 


The  Shoenberg  patent  apparently  marks  the  entry 
of  the  plaintiff  into  the  electric-heater  or  radiator  field 
and  is  the  principal  patent  under  which  it  has  operated 
since  entering  that  field,  reflecting  radiant  heaters 
manufactured  and  sold  by  the  plaintiff  since  the  date 
of  that  patent  having  been  marked  with  that  date. 

The  plaintiff's  activity  in  the  electric-heater  field 
prior  to  the  date  of  application  for  the  patent  in  suit 
is  represented  by  defendant's  exhibits  A,  B,  C,  D  and  E. 

Exhibits  A,  B  and  D  represent  devices  manufactured 
and  sold  by  the  plaintiff  more  than  two  years  before  the 
application  for  the  patent  in  suit  was  filed,  and  exhibit 
C  represents  devices  manufactured  and  sold  between 
one  and  two  years  prior  to  such  date. 


SCOPE    OF   PATENT    IN    SUIT. 

In  view  of  the  period  of  time  covered  hj  the  evolu- 
tion of  the  beam  heater,  it  would  naturally  be  expected, 
as  the  facts  show,  that  the  patent  in  suit,  application 
for  which  was  filed  on  July  10,  1917,  would  cover 
merely  structural  details  constituting  actual  or  alleged 
improvements  upon  devices  of  the  same  class  that  pre- 
ceded it  in  the  art. 

It  is  well  understood  that  interpretation  of  the 
claim  of  a  patent,  which  defines  the  metes  and  bounds 
of  the  domain  from  which  the  loublic  is  excluded  by  the 
government  grant  to  the  patentee,  is  to  be  interpreted 
first,  by  the  drawing  and  specification  of  the  patent; 
second,  by  the  admissions  or  commitments  of  the  ap- 


plicant  during  the  prosecution  of  his  application  in  the 
Patent  Office,  and  third,  by  the  prior  art,  as  repre- 
sented by  public  use,  patents,  both  domestic  and  for- 
eign, and  printed  publications,  both  domestic  and  for- 
eign. 

Turning  to    the   specification   of  the  patent  in   suit, 
we  find,  in  lines  9  to  17,  the  following  statement: 

^'This  invention  relates  to  electric  heaters  in 
which  the  heat  waves  are  generated  by  a  resist- 
ance coil  or  heating  unit  and  are  then  reflected 
from  a  highly  polished  surface. 

One  of  the  main  purposes  of  my  invention  is 
to  provide  an  electric  heater  or  radiator  in  which 
the  highly  heated  portions  are  enclosed  by  pro- 
tecting members,  but  one  readily  accessible  for  ex- 
amination or  repair." 

This  is  a  statement  of  the  patentee's  invention  and 
is  strictly  in  accord  with  what  one  would  expect  to 
find,  in  view  of  the  well-developed  state  of  the  art,  as 
shown  by  defendant's  exhibits,  to  which  reference  has 
already  been  made. 

The  specification  nowhere  mentions  or  suggests  any 
purpose  or  function  for  his  contribution  to  the  art  rep- 
resented by  -electric  heaters  in  which  the  heat  waves 
are  generated  by  a  resistance  coil  or  heating  unit  and 
are  then  reflected  from  a  highly  polished  surface"  ex- 
cept protection  of  the  highly  heated  portions  and  ac- 
cessibility for  examination  and  repair. 

It  is  apparent  from  the  above-quoted  statement  that 
the  applicant  for  the  patent  in  suit  or  his  attorney,  or 
both,  recognized  that  the  main  and  essential  elements 
of  the  device  for  which  a  patent  was  sought  were  old 
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in  the  art  and,  consequently,  no  attempt  was  made  to 
cover  the  device  broadly. 

In  the  use  of  the  earlier  heaters  manufactured  and 
sold  by  the  plaintiff,  the  reflectors  became  objection- 
ably, and  perhaps  dangerously,  hot  in  service,  and,  con- 
sequently, the  applicant  for  the  patent  in  suit  sought  to 
protect  the  user  of  the  device  from  injury  by  provid- 
ing a  casing  3  and  spacing  it  from  the  reflector  1  to  form 
a  dead-air  space  through  which  no  appreciable  amount 
of  heat  would  be   transmitted. 

As  a  further  protective  means,  the  applicant  added 
a  broad  peripheral  rim  or  flange  3a,  to  the  outer  edge 
of  which  the  cage  or  guard  wires  23  were  fastened.  The 
flange  3a,  being  an  integral  part  of  the  casing  3,  co- 
operates with  it  and  with  a  wire  cage  of  the  prior  art 
to  afford  such  protection  that  accidental  contact  with 
the  heated  surface  of  the  reflector  is  rendered  impos- 
sible. 


THE   CLAIM. 

Claim  1  of  the  patent  in  suit,  upon  which  the  plain- 
tiff relies,  contains  the  following  elements: 

1.  A  concavo-convex  reflector,  designated  by  the 
numeral  1  in  the  drawing. 

2.  A  heating  unit  supported  at  substantially  the 
focus  of  said  reflector,  designated  by  the  numeral  7 
in  the  drawing. 

3.  An  annular  member  extending  outwardly  from 
the  margin  of  said  reflector,  designated  by  the  numeral 
3a  in  the  drawing. 


4.  A  protective  cage  having  guard  wires  arched  be- 
tween opposite  sides  of  said  annular  member,  desig- 
nated by  the  numerals  23,  24,  25,  26  and  27. 

The  four  elements  in  the  claim  must  have  added  to 
them,  by  implication,  a  supporting  means  and  electri- 
cal connections  for  the  heating  unit,  but,  as  such  ele- 
ments pertain  to  all  electrical  heaters,  it  is  immaterial 
to  mterpretation  of  the  claim  whether  or  not  they  are 
specifically  mentioned. 

Referring  specifically  to  the   reflector,  the   specifica- 
tion IS  silent  as  to  its  specific  form,  but,  as  shown  in 
the  drawing,  it  appears  to  be  of  parabolic  curvature 
and  the  statement  that  the  heating  unit  is  supported 
at  substantially  the  focus  of  the  reflector  would  seem 
to  limit  the  reflector  to  a  parabolic  form,  inasmuch  as 
a  reflector  of  any  other  form  would  not  have  a  focus 
m  which  the  heating  unit  could  be  located. 
Obviously,  the  focus  of  a  reflector  of  parabolic  con- 
tour IS   a  point  and,   consequently,   a  heating  unit  of 
substantial  dimensions  cannot  actually  be  located  at  the 
focus,  but  it  appears  from  the  testimony  of  plaintiff's 
witness  Henry  that  the  significance  of  the  statement  in 
the  claim,  that  the  heating  unit  is  supported  at  sub- 
stantially the  focus  of  the  reflector,  is  that  the  actual 
focus  IS  within,  and  substantially  at  the  central  point 
of,  the  heating  unit,  so  that  the  unit  is  located  as  nearly 
at  the  focus   as  is   possible  for  a  device  having   sub- 
stantial dimensions. 

The  annular  member  extending  outwardly  from  the 
margin  of  the  reflector  is  unmistakably  and  unquestion^ 
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ably  the  portion  designated  in  the  drawing  by  the  nu- 
meral 3a,  the  function  of  which  is  stated  in  the  speci- 
fication as  follows : 

"In  order  to  prevent  the  outer  exposed  edge  of 
the  heater  from  being  heated,  I  provide  the  casing 
with  a  marginal  annular  flange  3a". 

It  will  be  noted  by  reference  to  the  certified  copy  of 
the  file  wrapper  and  contents  of  the  application  for  the 
patent  in  suit,  constituting  defendant's  exhibit  0,  that 
the  Patent  Office  Examiner  was,  to  some  degree  at  least, 
in  doubt  as  to  the  element  designated  by  the  words  in 
claim  1  as  '^an  annular  member  extending  outwardly 
from  the  margin  of  said  reflector"  and,  therefore, 
made  inquiry  of  the  applicant's  attorney  on  this  point. 
The  response  made  by  the  attorney  was  that  the  ele- 
ment in  question  is  the  annular  flange  3a,  which  then 
and  thereafter  constituted  a  commitment  by  the  pat- 
entee to  this  interpretation  of  the  claim,  so  far  as  the 
element  in  question  is  concerned. 

The  only  limitation  imposed  upon  the  fourth  element 
of  the  claim  is  that  the  guard  wires  of  the  pro- 
tective cage  shall  be  "arched  between  opposite  sides 
of  said  annular  member".  Although  this  language  is 
not  accurately  descriptive,  it  is  apparently  intended  to 
mean  that  the  ends  of  the  wires  of  the  protective  cage 
are  attached  to  the  outer  edge  or  rim  of  the  annular 
member  3a,  as  shown  in  the  drawing. 

It  follows  from  the  foregoing  analysis  of  the  patent 
and  the  history  of  the  application  therefor  that,  apart 
from  the  prior  art,  claim  1  is  necessarily  limited  to  a 
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structure  comprising  (1)  a  concavo-convex  reflector,  (2) 
a  heating  unit  supported  at  substantially  the  focus  of 
the  reflector,  (3)  an  annular  flange  extending  outwardly 
from  the  margin  of  the  reflector  to  protect  the  user  of 
the  heater  and  people  and  objects  in  proximity  thereto 
from  becoming  burned  by  contact  with  the  heated  sur- 
face, and  (4)  a  protective  cage  comprising  guard  wires 
the  ends  of  which  are  attached  to  the  outer  rim  or  mar- 
gin of  the  annular  protective  flange  3a. 


PLAOTIFF   IGfXORES   INHERENT   LIMITATIONS    AND    DEFECTS 
OF  PATENT  IN  SUIT. 

Counsel  for  plaintiff,  having  a  definite  realization  of 
the  hopelessness  of  his  case,  so  far  as  infringement  is 
concerned,    provided   the   patent   in    suit   is    given    no 
broader  interpretation  than  its  language  warrants,  at- 
tempts  to   enlarge  its  scope  by  substantially  ignoring 
its  specific  disclosure  and  terms,  as  well  as  the  prior 
art.    fie  attempts  to  give  the  subject  matter  of  the  pat- 
ent a  fictitious  value  by  repeatedly  and  vehemently  as- 
serting that  the  patentee  was  the  first  to  realize,  dis- 
close, and  embody  in  concrete  form,  a  means  for'  pro- 
jecting a  solid  beam  of  heat,  thus  creating  an  atmo- 
sphere which  does  not  belong  to  the  subject  matter  of 
the  patent  in  suit. 

Counsel  for  plaintiff  pleads  first  for  a  broad  and 
liberal  interpretation  and,  as  an  alternative,  if  denied 
such  interpretation,  one  which  accords  to  his  client  the 
benefit  of  the  doctrine  of  equivalents. 
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It  has  already  been  shown  that  the  specification  of 
the  patent  and  its  claim  i,  even  though  the  prior  art 
be  neglected,  preclude  the  patentee  from  a  broad  and 
liberal  interpretation. 

Whether  or  not  the  patentee  is  entitled  to  the  benefit 
of  the  doctrine  of  equivalents  is  a  moot  question  here 
because  the  defendant's  device  has  no  part  which  cor- 
responds, in  structure  or  function,  to  the  annular  wiem- 
ber  3-a  of  patent  in  suit. 

The  turned-over  edge  of  defendant's  reflector  is  an 
equivalent   of  an  element   of  the   patented   device,  but 
that  element  is  the  turned-over  edge  of  the  reflector  1, 
which  rests  upon,  and  is  fastened  to,  the  member  3-a. 
In  other  words,  so  far  as  the  present  suit  is  concerned, 
the  question  of  equivalency  does  not  and  cannot  arise. 
We  express  no  opinion  as  to  the  right  of  the  pat- 
entee to  the  benefit  of  the  doctrine  of  equivalents  be- 
cause the  question  is  not  pertinent  in  the  instant  case. 
Counsel  for  plaintiff  presents  his  case  for  considera- 
tion by  this  court  upon  the  assumption  that  the  heat- 
ing unit  and  the  parabolically  curved  reflector  co-oper- 
ate to  produce  a  cylindrical  shaft  or  beam  of  heat  and 
has  presented,  on  each  of  pages  13  and  47,  a  diagram 
for  the  purpose  of  substantiating  such  assumption.  This 
diagram    is    grossly    misleading    and,    therefore,    fails 
as  a  graphic  demonstration;  first,  because  it  assumes 
that  the  energy  or  heat  waves  emanate  from  a  single 
point   instead   of   from   a  large   number   of   circumfer- 
entially    disposed   points,    and   further,   because    it   ig- 
nores the  length  of  the  cylindrical  heating  unit. 
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It  must  be  borne  in  mind  that  the  heating  unit  of 
the  patent  in  suit  is  a  cylinder,  the  active  portion  of 
which  is  a  wire  helix  and  that   every  portion  of  the 
belix  emits  heat  rays,  at  least  one-half  of  which  radiate, 
from   the  front  side   of  the  unit  into   the  atmosphere 
ivithout  impinging   upon  any  portion  of  the   reflector 
These   rays,  which  are   projected  into   space   fan-wise' 
obviously   constitute    no   part    of   a    cylindrical    or   ap- 
proximately cylindrical  beam,  since  they  are  subject  to 
no  directive  influence. 

* 

A  considerable  percentage  of  the  rays  which  ema- 
nate from  the  rear  portion  of  the  heating  unit  will  be 
reflected  directly  back  against  that  unit,  and  the  other 
portions,  which  are  intercepted  by  the  reflector  sur- 
face, will  be  reflected  in  a  great  variety  of  directions 
because  they  are  emitted  from  innumerable  points  of 
approximately  one-half  of  a  helix  which  extends  at 
right  angles  to  the  axis  of  the  reflector  and  no  two 
of  which  are  located  the  same  distance  from  the  re- 
flector surface  or  in  an  otherwise  symmetrical  relation 
thereto. 

We  have  shown  on  pages  14  and  15  of  this  brief 
two  diagramatie  representations  of  the  heating  unit 
the  reflector  and  some  of  the  heat  rays  in  the  plaintiff's' 
No.  7  heater  in  one  of  which  the  heating  unit  is  shown 
in  end-wise  relation  and  the  other  in  side-wise  relation 
to  the  observer.  Two  like  views,  illustrating  the  Shoen- 
b^g  or  Majestic  No.  2  heater,  are  presented  in  order 
that  the  two  devices  may  be  compared,  as  regards  the 
distribution  of  the  reflected  heat  rays. 


BROWN  HEATER 
(Element  Endwise) 


SHOENBERG  HEATER 

(Element  Endwise) 


BROWN  HEATER 
(Element  Sidewise) 


SHOENBERG  HEATER 

(Element  Sidewise) 
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Our  illustrations  are  obviously  incomplete  in  tlie 
sense  and  to  the  extent  that  only  a  small  number  of 
rays  is  represented,  but  those  shown  are  sufficient  to 
illustrate  the  operation,  and  a  material  increase  in  the 
number  would  serve  merely  to  increase  and  accentuate 
the  deviation  from  that  uniform  and  symmetrical  rela- 
tion which  counsel  for  plaintiff  alleges  pertains  to  the 
No.  7  heater,  and  which  his  diagrams  on  pages  13  and 
47  purport   to  illustrate. 

The  diagrams  which  we  present  are  drawn  in  accord- 
ance with  the  well-known  physical  law  that  the  angle 
of  incidence  and  the  angle  of  reflection  are  equal  and, 
consequently],  insofar  as  the  operation  of  the  device 
may  be  indicated  by  a  relatively  small  number  of  lines, 
such  operation  is  indicated  by  such  diagrams. 

In  this  connection,  the  attention  of  the  court  is  in- 
vited to  testimony  of  plaintiff's  Avitness  Henry  appear- 
ing on  page  55  of  the  record,  as  follows: 

"In  case  of  exhibit  5  (defendant's  heater)  the 
beam  which  is  thrown  out  at  any  point  in  its  cross 
section  will  be  substantially  circular  and  of  equal 
intensity  at  the  same  distance,  and  direction  from 
the  axis  of  the  reflector  curvature,  whereas  in  ex- 
hibit 2  (plaintiff's  No.  7  heater),  due  to  the  man- 
ner in  which  the  heat  element  is  placed  transverse- 
ly with  respect  to  the  axis  of  the  reflector,  but, 
nevertheless,  enclosing  or  containing  within  itself 
the  focus  of  the  reflector,  its  beam  will  be  laterally 
divergent  or  spread  out  sideways  more  than  in 
the  case  of  the  beam  from  exhibit  5." 

It  will  be  apparent  from  an  examination  of  the  two 
sets  of  diagrams  that  the  transverse  disposition  of  the 
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cylindrical  heating  unit  with  reference  to  the  reflector 
actually  gives  better  results  in  the  number  2  device, 
mainly  because  the  heating  unit  is  substantially  paral- 
lel to  the  reflecting  surface  immediately  behind  it, 
whereas  in  the  No.  7  heater  there  is  no  symmetrical  re- 
lation between  the  surfaces  of  the  heating  unit  and  the 
reflecting  surface  behind  such  unit. 

As  has  already  been  noted,  all  of  the  four  elements 
enumerated  in  claim  1  were  not  contributed  to  the  art 
by  the  patentee  Brown.  It  remains  to  determine  which, 
if  any,  of  these  elements  were  contributed  by  him. 


PRIOR  PATENTS,  PUBLICATIOIVS  AND  DEVICES. 

In  general,  defendant's  exhibits  speak  for  them- 
selves and  require  no  material  explanation  or  interpre- 
tation, but,  in  view  of  certain  criticisms  made  by  coun- 
sel for  plaintiff  in  his  brief,  we  desire  to  comment 
briefly  in  reply. 

Porter  patent  No.  684459  (defendant's  exhibit  N). 
This  exhibit  has  significance  only  in  the  sense  and  to 
the  extent  that  it  discloses  an  electric  heater  having  a 
protective  wire  cage  of  arched  form. 

The  Morse  patent  No.  881,017,  granted  March  3, 
1908  (defendant's  exhibit  F),  discloses  a  concavo-convex 
reflector  1,  a  heating  unit  4,  supported  in  such  relation 
to  the  reflector  as  is  demanded  by  the  claim,  provided 
the  reflector  of  the  patent  in  suit  is  not  limited  to  para- 
bolic curvature,  a  pad  or  rim  2,  which  is  ''an  annular 
member  extending  outwardly  from  the  margin  of  the 
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reflector"  if  the  claim  is  to  be  given  the  broad  con- 
struction demanded  by  the  plaintiff,  inasmuch  as  the 
specification  of  the  patent  states,  with  reference  to  this 
feature,  "this  pad  is  made  of  soft  material  which  is 
adapted  to  protect  the  body  from  contact  with  the 
heated  edge  of  the  shell",  and  a  protective  cage  in  the 
form  of  a  screen  5  "of  coarse-w^re  mesh  or  similar 
construction". 

It  follows,  therefore,  that  the  Morse  patent  discloses 
a  reflecting  electric  heater  having  the  same  number 
of  elements  as  are  enumerated  in  claim  1  of  the  patent 
in   suit,  severally  performing  similar  functions. 

The  attack  made  by  counsel  for  plaintiff  upon  this 
exhibit  is  hardly  warranted  by  the  facts,  inasmuch  as 
the  filament  of  an  incandescent  lamp,  when  in  opera- 
tion, emits  heat  as  well  as  light  and  is  utilized  in  the 
structure  shown  in  the  Morse  patent  as  a  heating 
unit,  and  the  cylindrically  curved  shell  1  is  utilized 
as  a  reflector  of  the  generated  heat. 

It  is  alleged  that  the  word  "reflector"  is  not  used 
in  the  specification,  but  that  fact  is  no  justification 
for  alleging  that  the  concavo-convex  shell  is  not  a 
reflector.  The  specification  of  the  patent,  on  lines  45 
to  49,  states  "When  the  electric  light  is  turned  on, 
the  heat  developed  within  it  is  reflected  downwardly  by 
the  shell  1  toward  the  surface  of  the  body  against 
which  the  lower  edge  of  the  shell  rests."  (Italics  ours.) 

The  statement  of  counsel  that  the  "Morse  device 
does  not  exhibit  the  principle  of  reflecting  radiant 
energ>'  in  the  shape  of  a  beam  against  an  object  for 
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the  purpose  of  heating  the  same"  is  entirely  without 
warrant. 

The  heater  shown  in  Geiger  patent  No.  1,194,168, 
(defendant's  exhibit  G),  and  represented  by  defendant's 
exhibit  M,  embodies  a  concavo-convex  reflector,  two 
heating  units,  which  are  so  located  with  reference 
to  the  reflector  that  the  heat  generated  by  them  is 
reflected  in  one  direction  only.  In  other  words,  the 
Geiger  device  is  a  portable  electric  heater  having  a 
polished  reflector  to  project  the  generated  heat  in  a 
single  direction  to  heat  a  single  object  or  person  or  a 
small  group  of  objects  or  persons,  and  many  of  these 
heaters  were  manufactured  and  sold  prior  to  the  advent 
of  plaintiff's  No.  7  heater. 

A  radiant  electric  heater,  called  the  ''Ferranti  Fire" 
is  described  in  defendant's  exhibit  No.  1,  a  portion  of 
the  description  being  as   follows: 

''a  circular  bowl  of  polished  copper  which  con- 
centrates and  reflects  the  heat  rays.  Like  the 
Bastian  heater,  the  greater  part  of  the  energy  is 
given  out  as  convected  heat  but  there  is  consider- 
able radiant  energy,  and  owing  to  the  reflecting 
properties  of  the  bowl  this  can  be  distinctly  felt  at  a 
distance  of  many  feet.  It  has  much  the  appearance 
of  a  red-hot  fire,  hence  its  name,  and  its  effect  is 
much  the  same." 

The  heating  unit  is  described  as 

^'A  closely  wound  spiral  disk  of  nichrome  or 
similar  tape,  interleaved  with  mica  (a  modified 
variety  of  the  old  Ferranti  winding),  and  held  in 
close  contact  with  a  circular  plate  of  quartz  glass 
six  inches  in  diameter." 
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This  device,  therefore,  comprises  a  concavo-convex 
reflector  and  a  heating  unit  which  bears  a  relation  to 
the  reflector  which  corresponds  substantially  to  the 
relation  of  the  heating  unit  to  the  reflector  of  the 
patent  in  suit. 

It  is  further  stated  that  ^'It  would  be  an  obvious 
improvement  to  protect  the  disk  by  a  suitable  form  of 
guard". 

The  Ferranti  Fire  is  described  also  in  defendant's 
exhibit  No.   2,   a  portion   of   the   description  being   as 

follows : 

"A  new  style  of  electric  heater  has  lately  been 
introduced  in  which  a  circular  plate  of  quartz  glass 
is  caused  to  glow  at  a  bright  red  by  contact  with  a 
spiral  resistance  unit  in  front  of  which  it  is 
clamped.  By  means  of  a  bowl-shaped  copper  re- 
flector surrounding  the  heating  surface,  and  car- 
ried on  trunnions,  the  heat  rays  can  be  focussed 
in  any  desired  direction. ' ' 

and,  further, 

"It  would  be  a  simple  matter  to  protect  the 
heated  disc  by  the  use  of  a  guard  of  expanded 
metal  or  a  wire  netting  with  large  mesh.  Neither 
method  need  detract  from  the  appearance  of  the 
heater  nor  reduce  its  efficiency,  and  both  could  be 
made  detachable  so  that  the  disc  could  be  used  for 
water  boiling  as  at  present.  The  guard  could  be 
clipped  round  the  flange  which  surrounds  the 
quartz  disc,  or  it  coM  he  secured  to  the  ovter  edge 
of  the  copper  reflecting  hoivV\     (Italics  ours) 

Defendant's  exhibit  No.  4  illustrates  and  describes 
the  Ferranti  Fire.  Attention  is  specifically  directed 
to  a  portion  of  the  descriptive  matter  as  follows: 
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''It   will    be    seen    that    the    heating    element    is 
mounted  m  the  centre  of  a  polished  brass  or  cop- 
per reflector,  which,  being  supported  on  bearings, 
is  capable   of  rotation   through   180  degrees." 
and,  further, 

"An  ornamental  ring,  seen  in  Fig.  184,  covers 
the  joint  between  the  element  and  the  reflector, 
and  secures  a  wire  guard  when  necessary." 

In  defendant's  exhibit  No.  11  appears  a  further 
description  of  the  Ferranti  Electric  Fires  in  which 
reference  is  made  to  the  large  reflecting  bowl,  the  color 
scheme  of  which  gives  an  appearance  of  warmth,  etc. 

In  defendant's  exhibit  No.  12  is  illustrated  an  exam- 
ple of  the  Ferranti  Electric  Fire,  as  to  which  no  spe- 
cific mention  is  necessary  except  to  call  attention  to 
the  smaller  figures  of  the  cut. 

Defendant's  exhibit  No.  3  embodies  a  cut  of  a  device 
for  generating  and  reflecting  radiant  energj^  that  is 
primarily  intended  for  lighting  purposes.  The  device 
embodies,  however,  a  concavo-convex  reflector  having 
a  rim  or  bead  around  its  edge  to  which  is  attached  a 
wire  protective  cage  corresponding  substantially  to 
that  of  the  patent  in  suit  and  having  a  heat  and  light- 
generating  unit  located  in  front  of  the  reflector. 

Defendant's  exhibits  Nos.  5  and  7  illustrate  and 
describe  a  so-called  -Calor"  electric  fire  comprising 
an  electric  heating  unit  and  a  reflector  of  bowl-shape 
which  has  a  flat  peripheral  flange  projecting  from  its 
edge. 

Attention  is  particularly  directed  to  the  cut  of  ex- 
hibit   No.    7    designated    as    "Fig.    3— Pedestal    Type 
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'Calor'  Fire",  especially  as  illustrating  a  device  that 
embodies  an  electric  heating  unit,  a  concavo-convex 
reflector  having  an  annular  member  extending  out- 
wardly from  its  margin  and  a-  supporting  stand  of  the 
desk-telephone  type. 

Defendant's  exhibit  No.  6  illustrates  and  describes 
a  so-called  "Redglo"  fire  embodying  an  electrical  heat- 
ing unit,  and  a  howl-shaped  reflector  having  a  peri- 
pheral flange  extending  outwardly  from  the  edge  of 
its  curved  portion. 

Defendant's  exhibits  Nos.  8  and  9  and  British  patent 
No.  19,971  of  1913  illustrate  and  describe  a  radiant 
or  beam  heater  manufactured  by  Simplex  Conduits, 
Limited,  of  London,  and  designated  as  the  "Plexsim" 
electric  fire. 

It  will  be  noted  that  the  Plexsim  heater  i^^^  illus- 
trated and  described  as  definitely  and  distinctly  a  beam 
heater  in  which  the  heat  is  generated  by  a  cylindrical 
coil  of  wire  and  is  reflected  from  a  polished  copper  sur- 
face in  approximately  straight  lines,  as  a  beam. 

The  subject  matter  of  this  Simplex  English  Patent 
19,971  of  September  4,  1913,  which  is  further  illus- 
trated in  defendant's  exhibit  No.  9  and  on  page  24  of 
the  brief  for  plaintiff,  is  criticised  at  length  on  various 
grounds,  but  mainly  because  it  does  not  project  a 
perfect,  or  approximately  perfect,  beam  of  heat,  not- 
withstanding the  fact  that  the  specification  of  the 
patent  alleges  that  the  heat  issues  from  the  device 
in  the  form  of  a  condensed  beam  of  rays. 
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It  is  apparent  that,  inasmuch  as  the  heating  unit  is 
located  entirely  within  the  reflector  and  has  a  longi- 
tudinal axis  that  is  coincident  with  that  of  the  reflector, 
a  negligible  portion  of  heat  rays  will  be  projected  into 
the  atmosphere  without  impinging  upon  the  reflector 
surface. 

Although  the  reflected  heat  rays  may  not  all  be 
projected  in  such  manner  as  to  constitute  a  cylindrical 
beam,  there  is  little,  if  any,  room  for  doubt  that  the 
criss-crossing  and  consequent  interference  of  rays  will 
be  little,  if  any,  more  serious  than  in  the  Brown  No.  7 
device. 

The  language  of  the  specification,  portions  of  which 
are  quoted  on  pages  29,  30  and  31  of  the  brief  for 
plaintiff  is  criticised  as  vague  and  indefinite.  To 
whatever,  if  any,  extent  the  specification  is  open  to 
criticism,  the  fact  remains  that  we  are  here  dealing 
with  things,  rather  than  words  and  the  thing  which 
we  are  considering  is  very  definitely  disclosed  in  this 
patent  and  also  in  defendant's  exhibits  8  and  9. 

The  statement  by  counsel  that  the  Simplex  English 
patent  is  apparently  ''nothing  more  than  a  mere  paper 
patent"  is  entirely  without  justification,  in  view  of 
defendant's  exhibits  8  and  9,  which  describe  the  subject 
matter  of  this  patent  as  being  on  sale  in  England  and 
available  for  purchase  and  use  by  those  desiring  such 
devices. 

The  device  illustrated  in  each  of  Figs.  14  and  17  of 
defendant's  exhibit  15  embodies  light  and  heat-generat- 
ing units,  a  concavo-convex  reflector  and  a   protective 
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cage  the  ends  of  the  wires  of  which  are  fastened  to  the 
rim  of  the  reflector. 

Defendant's  exhibit  No.  16  contains  a  cut  of  one  of 
plaintiff's  No.  2  heaters,  defendant's  exhibit  B  being 
one  of  these  heaters. 

The  Shoenberg  patent  comprises  a  concavo-convex 
reflector,  a  heating  unit  of  the  same  type  and  form  as 
that  of  the  patent  in  suit  and  supported  as  nearly 
at  the  focus  of  the  reflector  as  is  the  unit  of  the  patent 
in  suit;  the  reflector  is  supported  within,  and  spaced 
from,  a  protective  casing  which  has  a  projecting  flange 
or  rim,  and  guard  wires  are  provided  the  ends  of 
which  are  attached  to  the  flange  or  rim  of  the  pro- 
tective casing. 

With  reference  to  the  reflector,  the  specification  of 
the  Shoenberg  patent  states  (p.  1,  lines  48  to  53) 

"The  reflector  consists  preferably  of  a  Inghly 
polished  metal  shell  1,  which  is  somewhat  hemi- 
spherical or  dome-shaped  and  serves  to  reflect  the 
heat  waves  received  from  the  heater  and  direct 
them  outwardly  from  its  inner  concave  surface. 

The  specification  states  further  (p.  2.,  lines  9  to  17) 
"The  coil  of  the  heating  element  is  made  of  bare 
wire  of  high  resistance  which  becomes  very  hot 
and  I  therefore  provide  guard  wires  14  whicH 
cross  and  have  their  ends  scoured  m  apertures  m 
the  rim  of  the  reflector.  These  guard  wires  serve 
not  only  to  prevent  any  inconvenience  by  accidenta] 
contact  with  the  hot  wires,  but  also  to  protect  the 
heater  unit  from  injury." 

There   is    no    escape    from    the    conclusion    that    the 
Shoenberg  patent  discloses  every  element  of  claim  1  of 
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the  patent  in  suit,  combined  and  operating  in  the  same 
manner  and  to  perform  the  same  functions,  the  only 
difference   being   that   the   reflector   of   the    Shoenberg 
patent  differs  in  form  from  that  shown  in  the  patent 
in  suit,  as  does  also   the  peripheral  rim  or  flange   of 
the  protective  casing.    Nevertheless,  the  reflector  of  the 
Shoenberg  patent  is  concavo-convex,  the  heating  unit  is 
supported  in  the  same  relation  to  the  reflector  as  in  the 
patent  in  suit,  the  rim  or  flange  extends  outwardly  from 
the  margin  of  the  reflector,  and  the  guard  wires  of  the 
protective  cage  are  ''arched  between  opposite  sides  of 
the  annular  member,"  as  will  be  seen  by  reference  to 
Fig.  10  of  the  drawings  of  the  patent. 

In  Fig.  2  of  the  drawings  of  the  Shoenberg  patent, 
the  reflector  is  shown  as  provided  with  a  flange  or 
annular  member  having  the  same  location  and  general 
relations  as  the  member  3a  of  the  patent  in  suit  except 
that  the  forwardly  projecting  portion  or  rim  is  wider 
than  the  portion  projecting  laterally  whereas,  in  the 
patent  in  suit,  the  laterally  projecting  portion  is  ma- 
terially wider  than  the  forwardly  projecting  portion 
at  its  outer  edge. 

In  each  case,  the  wires  of  the  protective  cage  are 
attached  to  the  outwardly  projecting  annular  portion 
and  are  ''arched  between  opposite  sides  of  said  annular 
member".  In  other  words,  the  only  difference  between 
the  annular  members  in  the  two  cases  is  in  relative 
dimensions. 

The  protective  cage  of  the  patent  in  suit  obviously 
differs  from  that  of  the  Shoenberg  patent  in  compris- 
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ing  a  relatively  large  number  of  arched  guard  wires 
but  plaintiff  is  barred  from  any  benefit  in  this  regard 
because  exactly  this  form  of  protective  cage  is  em- 
bodies in  each  of  the  heaters  1,  2,  2b  and  3,  represented 
by  defendant's  exhibits  A,  B,  C,  D  and  E. 

This  Shoenberg  Patent  1,109,551  (defendant's  ex- 
hibit I),  under  which  plaintiff  has  been  operating  for 
several  years  and  the  date  of  which  has  been  placed 
upon  all  of  the  recent  No.  7  heaters  which  it  has 
manufactured  and  sold,  is  now  discredited  and  this  court 
is  asked  to  believe  that  its  subject  matter  is  not  only 
inefficient,  but  substantially  inoperative  for  all  prac- 
tical purposes,  the  assertion  being  made  that  its 
subject  matter  belongs  "in  the  category  of  unsuccess- 
ful, impractical,  and  abandoned  experiments".  (See 
page  23  of  plaintiff's  brief.) 

On  each  of  pages  22  and  47  of  the  brief  for  plaintiff 
is  depicted  what  purports  to  be  an  illustration  of  the 
reflective  characteristics  of  the  Shoenberg  device,  as 
exemplified  in  the  Majestic  No.  2  heater  (defendant's 
exhibit  B).  In  these  diagrams  the  actual  operatmg 
characteristics  are  overlooked  or  deliberately  ignored, 
in  that  the  heat  rays  are  indicated  as  emanating  from 
a  point,  whereas  they  actually  emanate  from  innumer- 
able points  of  the  wire  helix  which  constitutes  the 
active  portion  of  the  heating  unit. 

As  in  the  Brown  heater,  an  alleged  illustration   of 
which  is  also  presented  on  page  47,  at  least  one-half 
and  probably  more  than  one-half,  of  the  generated  heat 
rays    will    be    projected    fan-wise    outwardly    mto    the 
atmosphere    without    impinging,    in    any    manner    or 
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degree,    upon    the    reflector    surface,    and    those    which 
emanate  from  the  inner  portion  of  the  helix  are  pro- 
jected against  the  reflecting  surface  from  so  many  dif- 
ferent points  and  at  so  many  different  angles  that  t]ie 
sum  of  the  reflected  rays  will,  of  course,  not  constitute 
a  true  beam  of  heat,  but  they  will  nearly,  if  not  quite, 
as  closely  approximate  such  beam  as   will   the  Brown 
device.     This  is   largely  true  because   the   axis   of  the 
cylindrical  heating  unit  is  substantially  parallel  to  the 
portion  of  the  reflector  in  front  of  which  it  is  directly 
located.     Whereas,  in   the   Brown  device,   the   ends   of 
the   cylindrical    heating  unit   are    much    nearer   to    the 
reflecting  surface  immediately  back  of  them  than  is  the 
middle  portion  to  the  central  portion  of  the  reflector, 
and  the  intermediate  distances  vary  from   the  middle 
toward  the  ends. 

If  any  patentable  novelty  attaches  to  the  protective 
device  of  the  patent  in  suit,  which  defendant  does  not 
admit,  it  must  reside  in  the  specific  form  and  dimensions 
of  the  part  3a,  inasmuch  as  the  protective  casing  is 
found  in  the  Warner  patent  No.  1,120,003  and  a  pro- 
tective pad  or  rim  2  is  disclosed  in  the  Morse  patent 
No.  881,017. 

It  is  a  more  than  liberal  grant  of  credit  as  an 
inventor  to  accord  to  the  patentee  Brown  the  right 
to  exclude  others  from  the  use  of  a  protective  annular 
flange,  in  view  of  ih^  structure  of  the  Morse  patent  and 
that  of  the  Shoenberg  patent,  that  of  the  ^'Calor" 
fire  device  illustrated  in  defendant's  exhibits  5  and  7 
and  that  of  the  -Redglo"  device  illustrated  in  defend- 
ant's exhibit   6. 
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It  will  be  noted  further  that  the  Warner  patent 
No.  1,120,003,  a  copy  of  which  constitutes  defendant's 
exhibit  H,  discloses  a  radiant  electric  heater  embodying 
a  concavo-convex  reflector,  a  heating  unit  and  a  pro- 
tective wire  cage,  all  supported  upon  a  stand  of  the 
familiar  desk-telephone  type. 

Although  the  reflector  of  the  Plexsim  device,  dis- 
closed in  defendant's  exhibits  8  and  9  and  British 
patent  No.  19,971  of  1913,  is  not  shown  as  provided 
with  an  annular  flange,  the  structure  has  all  of  the 
other  elements  of  claim  1  of  the  patent  in  suit  and,  in 
the  illustration  of  exhibit  No.  9,  the  protective  cage  is 
similar  to  that  of  the  patent  in  suit. 

The  subject  matter  of  Warner  Patent  1,120,003  (de- 
fendant's exhibit  H)  is  a  heater  which  pertains  to 
the  same  class  as  does  the  subject  matter  of  the 
patent  in  suit  and,  whatever  may  be  its  degree  of 
efficiency  as  a  radiant  or  reflecting  heater,  it  has  all 
the  elements  of  the  device  set  forth  and  claimed  in 
the  patent  in  suit,  except  the  broad  marginal  flange 
for  the  protective  casing,  and  it  has  a  reflector  pro- 
vided with  a  turned  over  edge  of  substantially  the 
same  form  as  the  corresponding  element  of  defend- 
ant's reflector. 

No  allegation  of  inefficiency  ran  serve  to  make  the 
Warner  device  anything  but  what  it  is,  as  shown  and 
described  in  the  patent. 

Defendant's  exhibit  J  was  made  in  conformity  to  the 
illustration  of  exhibit  No.  9  except  that  its  reflector 
was  parabolically  curved  and  provided  with  a  smooth 


29 


reflecting  surface,  in  accordance  with  the  disclosure  of 
British  patent  No.  19,971  of  1913,  a  certified  copy  of 
which  is  in  evidence. 

It  will  be  noted  that,  in  lines  20  and  21  of  page  2  of 
the  specification  of  the  British  patent  No.  19,971, 
it  is  stated  that  the  reflector  may  be  "the  frustum  of 
a  cone,  or  of  parabolic  configuration",  and  that  in  lines 
25  to  29,  page  3,  it  is  stated 

''We  have  found  that  a  diameter  at  the  large 
end  approximately  equal  to  the  depth  of  the  cone 
gives  good  results,  but  the  cone  angle  may  be 
greater  or  less  than  that  so  indicated,  or  the 
reflector  may  be,  in  longitudinal  section,  in  whole 
or  in  part  of  parabolic  or  the  like  contour,  accord- 
ing to  the  form  desired  for  the  emergent  beam  of 
rays." 

Edmund  N.  Brown  had  constructive  knowledge  of 
all  that  the  prior  art  contained  when  he  filed  his  appli- 
cation for  the  patent  in  suit  and  he  had  actual  knowl- 
edge of  the  Shoenberg  patent  and  the  Majestic  Nos.  1,  2, 
2b  and  3  heaters. 

It  will  be  noted  that  plaintiff's  earlier  heaters,  repre- 
sented by  defendant's  exhibits  A.  B.  C.  D  and  E.  embody 
elements  the  same  in  number,  form  and  location  as  those 
shown  and  described  in  the  patent  in  suit,  namely,  a 
supporting  base  and  standard,  a  concavo-convex  re- 
flector, an  electrical  resistance  coil  of  tubular  form, 
mounted  upon  an  insulating  tube  and  disposed  trans- 
versely to  the  axis  of  the  reflector  and  in  front  of  it  and 
a  wire  guard  or  cage  disposed  in  front  of  the  heater 
and  reflector  for  the  purpose  of  protecting  the  user  or 
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anyone  in  proximity  to  the  device  from  becoming  bnrned 
by  contact  with  the  heater  element  or  with  the  heated 
reflecting  surface. 

ALLEGED   FAILURE   AND   ABANDONMENT   OF   EARLY   DEVICES. 

The  brief  for  plaintiff  characterizes  the  Majestic 
heaters  1,  2,  3,  lb,  2b  and  3b,  four  of  which  are  exempli- 
fied in  defendant's  exhibits  A,  B,  C  and  D  and  three 
of  which  are  illustrated  in  the  photograph  of  the 
Majestic  Company  exhibit  at  the  Panama-Pacific  Ex- 
position, constituting  defendant's  exhibit  E,  as  unsuc- 
cessful experiments  and  as  failures.  There  is  no  evi- 
dence in  the  record  to  support  such  characterizations 
and,  in  fact,  the  evidence  discredits  and  disproves 
them. 

The  devices  which  were  manufactured  and  sold  exten- 
sively over  a  considerable  period  of  time  and  exhibited 
at  the  Panama-Pacific  Exposition  as  commercial  prod- 
ucts were  not  experiments  and  cannot  be  construed  to  be 
such,  and  there  is  no  item  of  evidence  in  the  record  to 
the  effect  that  the  devices  in  question  were  unsuccessful 
or  were  failures. 

The  only  sense  in  which  abandonment  enters  into  the 
case,  so  far  as  the  devices  in  question  are  concerned,  is 
that  manufacture  of  these  earlier  devices  was  discon- 
tinued after  manufacture  of  the  No.  7  devices  was  begun. 
Public  sale  or  use  of  an  invention  forever  debars  an- 
other subsequent  inventor  from  securing  a  valid  patent 
thereon,  and  no  valid  patent  can  be  issued  upon  an  appli- 
cation filed  by  the  original  and  first  inventor  more  than 
two  years  after  public  sale  or  use  occurs. 
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In  the  present  case,  it  is  immaterial  that  the  heaters 
Nos.  1,  2,  2b  and  3  were  manufactured  and  sold  by  the 
plaintiff,  instead  of  by  some  other  party,  inasmuch  as 
the  patent  in  suit  covers  an  alleged  invention  made  by 
one  Edmund  N.  Brown  who  had  no  connection  with,  or 
relation  to,  the  design  of  the  said  heaters  Nos.  1,  2,  2b 
and  3. 

The  brief  for  plaintiff  alleges  that  all  devices  of  the 
portable  electric  heater  type,  which  were  manufactured 
and  sold  prior  to  the  advent  of  the  No.  7  Majestic  heater 
were  abandoned  and  the  manufacture  thereof  discon- 
tinued upon  the  appearance  of  the  No.  7  heater.  There 
is  no  evidence  in  support  of  these  allegations;  so  far  as 
the  record  shows,  the  heaters  shown  and  described  in 
defendant's  exhibits  1,  2,  4,  5,  6,  7,  8,  9,  10,  11  and  12  are 
still  being  manufactured  and  sold  in  England  and,  fur- 
thermore, heaters  represented  by  defendant's  exhibit  M 
are  still  being  sold  by  the  defendant. 

The  brief  for  plaintiff  states,  on  page  62,  that  ''the 
lower  court  conceded  that  if  the  claim  were  entitled  to  a 
hberal  construction  infringement  would  follow."  We 
do  not  admit  that  the  lower  court  made  any  such  con- 
cession. The  opinion  did  state  in  substance  that  in- 
frmgement  could  not  be  found  unless  the  patent  was 
given  a  broad  construction,  but  there  was  no  finding  to 
the  effect  that,  in  any  event,  the  construction  could  or 
would  be  such  as  to  either  necessitate  or  justify  a  finding 
of  infringement. 

The  brief  states,  on  page  62  and  again  on  page  64 
that  It  cannot  be  denied  that  the  defendant's  heating  unit 
IS  supported  substantially  at  the  focus  of  the  reflector 
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We  traverse  that  statement  and  deny  that  the  defend- 
ant's heating  unit  is  so  supported. 

Counsel  for  plaintiff  states,  on  page  71  of  his  brief, 
that  the  Edison  Electric  Appliance  Company,  "took  out 
a  license  and  is  now  operating  under  the  license".  This 
statement  has  no  support  in  the  evidence  and  has  no 
proper  place  in  the  presentation  of  the  present  appeal 
to  this  court.  Further,  counsel's  allegation  that  certain 
other  manufacturers  have  "put  infringing  devices  upon 
the  market",  has  no  adequate  support  in  the  evidence 
and  is  therefore  merely  an  expression  of  opinion  by 
counsel  which  has  no  proper  place  in  presentation  of 
the  present  appeal  to  this  court. 

The  statement  of  counsel  that  the  opinion  of  the  trial 
court  concedes  the  validity  of  the  patent  in  suit  (page 
76  of  brief)  is  not  justified  by  the  facts.  The  trial  court 
found  non-infringement  and,  so  finding,  elected  not  to 
go  further  and  determine  the  matter  of  validity  or 
invalidity  of  the  patent  in  suit.  It  is  problematical  and 
beside  the  question  as  to  what  ruling  the  court  would 
have  made  on  the  question  of  validity  if  it  had  been 
found  necessary  to  pass  upon  that  question. 


NO  EXCLUSIVE   RIGHT  BECAUSE   OF    COMMERCIAL    ACTIYITT. 

The  vigorous  and  persistent  attempt  by  the  plaintiff 
to  establish  an  exclusive  right  to  the  commercial  field 
occupied  by  radiant  electric  heaters  of  the  beam  type 
by  way  of.  evidence  as  to  the  period  and  extent  of  its 
own   commercial   exploitation   of   its   No.   7   heaters   is 
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unwarranted  because  based  upon  the  fictitious  assump- 
tion that  the  commercial  success  attendant  upon  the 
manufacture  and  sale  of  No.  7  heaters  was  due  to  the 
novelty  and  efficiency  of  that  device  and  the  further 
fictitious  assumption  that  competitors  of  the  plaintiff 
entered  the  field  because  of  the  popularity  achieved  by 
the  No.  7  heater. 

If  any  claim  for  patentable  novelty  is  to  be  based 
upon  evidence  of  large  sales,  relationship  of  invention 
to  volume  of  sales  must  rest  ui^on  something  more 
tangible  than  conjecture. 

The  Courts  are  rarely  willing  to  accept  evidence  of 
commercial  popularity  as  evidence  of  invention  and  will 
never  do  so  unless  the  question  of  invention  is  one  of 
grave  doubt. 

On  this  point  the  Supreme  Court  said,  in  McCIaw  v. 
Ortmayer,  141  U.  S.  419: 

''That  the  extent  to  which  a  patented  device  has 
gone  into  use  is  an  unsafe  criterion,  even   of  its 
actual   utihty,   is   evident   from   the    fact   that   the 
general  introduction  of  manufactured  articles  is  as 
otten   affected   by   extensive   and   judicious    adver- 
tising, activity  in  putting  the  goods  upon  the  mar- 
ket and  large   commissions  to   dealers,   as   bv   the 
intrinsic  merit  of  the  articles  themselves      *  '  *     * 
If  the  generality  of  sales  were  made  the  test  of 
patentability,    it    would    result    that    a    person    bv 
securing  a  patent  upon  some  trifling  variation  from 
previously   known    methods,    might,    bv    energv   in 
pushing   sales,    or   by   superiority   in  'finishing   or 
decorating  his  goods,  drive  competitors  out  of  the 
market,  and   secure  a  practical  monopolv  without 
m  fact  having  made  the   slightest  contribution  of 
value  to  the  useful  arts.     *     *     *     While  this  court 
nas  Held  m  a  number  of  cases     *     *     *     that  in  a 
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doubtful  case  the  fact  that  a  patented  article  had 
gone  into  general  use  is  evidence  of  its  utility,  it  is 
not  conclusive  even  of  that;  much  less  of  its  patent- 
able novelty." 
The  Court  affirmed  this  ruling  in  Adams  v.  Bellair 
Stamping  Co.,  141  U.  S.  539,  and  Duer  v.  Corbin  Cabinet 
Lock  Co.,  149  U.  S.  216,  and  the  District  Courts  and 
Circuit  Courts  of  Appeal  throughout  the  United  States 
have  made  similar  rulings  in  many  reported  cases  some 
of  which  have  been  in  the  Ninth  Circuit,  Klein  v.  City 
of  Seattle,  77  F.  R.  200,  American  Sales  Book  Co.  et  al. 
V.  Bullivant,  117  F.  R.  255,  and  Hyde  v.  Minerals  Sepa- 
ration, Limited,   et   al,  214   F.   R.   100,  being  notable 
examples. 

In  view  of  the  general  recognition  .given  by  the  courts 
to  the  principle  enunciated  by  the  Supreme  Court  in 
McClain  v.  Ortmayer,  supra,  further  citations  from  the 
many  published  opinions  appear  to  be  unnecessary. 

As  a  matter  of  fact,  the  commercial  use  of  plaintiff's 
No.  7  heater  was  due  to  extensive  advertising,  both  by 
the  plaintiff  and  by  its  competitors,  as  shown  by  the 
testimony  of  Edmund  N.  Brown,  the  patentee,  pages 
118  and  119  of  the  record,  to  the  effect  that  the  Hotpoint 
Company;  The  Simplex  Heating  Company;  Landers, 
Frary  &  Clark,  the  Rutenber  Electric  and  Manufactur- 
ing Company;  the  Estate  Stove  Company,  and  the  West- 
inghouse  Company  all  advertised  very  liberally. 

The  increase  in  the  sale  of  the  No.  7  heater  over  that 
of  its  predecessors  was  undoubtedly  also  due,  in  great 
measure,  to  the  fact  that  it  was  of  larger  size  and  was 
provided  with  a  reflector  of  burnished  copper,  both  of 
which  features  made  it  more  striking  and  attractive  in 
appearance  than  its  predecessors. 
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In  addition,  the  exploitation  of  the  No.  7  heater  was 
substantially  coincident  in  point  of  time  with  the  freeing 
of  the  plaintiff  from  restriction  of  its  activities  by  the 
obtaining  of  a  license  under  the  Marsh  patent  on  nickel- 
chronium  wire,  as  set  forth  in  the  following  para- 
graphs : 

IMPORTANCE  OF  NICKEL-CHROMIUM  WIRE. 

The  record  in  this  case  shows  that  wire  composed 
mainly  of  nickel-chromium  alloy  is  the  only  available 
material  which  can  be  utilized  to  operate  at  an  incan- 
descent temperature  in  the  open  air  without  destruc- 
tion or  rapid  deterioration,  and  that  this  material  is 
covered  by  a  certain  Marsh  patent  under  which  all 
manufacturers  of  electrical  heating  devices  and  ap- 
paratus are  operating  as  licensees. 

Although  the  Nos.  1,  2,  2b  and  3  heaters  manufac- 
tured and  exploited  by  the  plaintiff  prior  to  the  pro- 
duction of  its  No.  7  heater  embodied  heating  units 
which  constituted  infringements  of  the  Marsh  patent, 
during  the  period  of  manufacture  and  sale  of  these 
earlier  heating  devices,  the  Marsh  patent  was  in  process 
of  litigation  against  the  General  Electric  Company. 
Shortly  after  the  termination  of  the  litigation,  which 
resulted  in  sustaining  the  patent,  the  plaintiff  secured 
a  license  and,  at  about  that  time  or  very  shortly  there- 
after, it  began  the  manufacture  and  exploitation  of  its 
No.  7  heaters. 

It   is   also   of   record  that   the   defendant   undertook 
the  exploitation  of  its  heater  which  is  involved  in  the 
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present  suit  as  soon  as  it  could  do  so  after  securing  a 
license   under  the  Marsh  patent. 

The  allegation  has  been  made  that  suitable  material 
other  than  the  so-called  nichrome  wire  was  available, 
and  specific  mention  has  been  made  of  a  material 
known, to  the  trade  as  ''Excello"  wire.  This  allega- 
tion is  true,  so  far  as  availability  of  material  prior  to 
the  final  decision  in  the  suit  based  upon  the  Marsh 
patent  is  concerned,  but  it  is  without  significance  by 
reason  of  the  fact  that  excello  wire  is  a  nickel-chrom- 
ium wire  and  is,  therefore,  an  infringing  material, 
(p.  67  Rec.) 

The  fact  that  the  plaintiff  was  willing  to  incur  the 
risk  incident  to  using  nickel-chromium  wire  in  its  ear- 
lier heaters,  prior  to  a  final  adjudication  of  the  Marsh 
patent,  may  not  properly  be  utilized  as  a  basis  for  at- 
tack upon  other  manufacturers  who  did  not  care  to 
incur  such  risk. 

The  substantial  coincidence  in  time  of  the  issuance 
of  licenses  under  the  sustained  Marsh  patent  and  the 
manufacture  and  exploitation  of  radiant  or  beam  heat- 
ers by  various  manufacturers,  including  the  increased 
exploitation  by  plaintiff,  disposes  of  the  contention  on 
the  part  of  the  plaintiff  that  its  No.  7  heaters  estab- 
lished for  it  a  commanding  position  in  the  field  which 
was  unwarrantably  invaded  by  other  manufacturers, 
including  the  defendant  in  this  suit. 
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NO  INFRINGEMENT. 

It  has  been  clearly  and  definitely  shown  that,  not- 
withstanding the  contentions  on  the  part  of  the  plain- 
tiff that  claim  1  of  the  patent  in  suit  is  entitled  to  a 
broad  interpretation  of  such  character  as  is  accorded  to 
a  claim  for  a  pioneer  invention,  the  only  features  of 
possible  novelty  which  were  added  by  Brown  to  heaters 
Nos.  1,  2,  2b  and  3  were  a  slight  modification  in  the 
curvature  of  the  reflector  and  the  addition  of  a  protec- 
tive casing  having  an  annular  protective  flange  pro- 
jecting laterally  from  its  rim. 

It  has  been  noted  that,  by  virtue  of  the  location  of 
the  heating  unit  at  substantially  the  focus  of  the  re- 
flector, the  heating  member  is  thus  impliedly  defined 
as  of  parabolic  curvature  and,  in  fact,  the  Morse  pat- 
ent, the  Warner  patent  and  the  Shoenberg  patent 
would  seem  to  necessitate  such  limitation,  provided  the 
reflector  itself  is  to  be  construed  as  having  any  novel 
form  or  characteristic. 

The  supplemental  protective  casing  is  disclosed  in 
the  Warner  patent,  and  a  protective  rim  in  the  Morse 
patent  and,  also,  in  the  Shoenberg  patent. 

The  defendant's  structure  obviously  embodies  a  con- 
cavo-convex reflector,  a  heating  unit  supported  in 
front  of  said  reflector  and  a  protective  cage  having 
guard  wires  the  ends  of  which  are  attached  to  the 
margin  or  rim  of  the  reflector,  but  the  device  has  no 
annular  member  extending  outwardly  from  the  margin 
of  the  reflector  and,  therefore,  it  does  not  have  and 
cannot  have  a  protective  cage  the  guard  wires  of  which 
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are   ''arclied  between   opposite   sides   of   said   annular 
member ' '. 

The  designers  of  the  defendant's  heater  secured  all 
of  the  essential  elements  incorporated  in  the  heater 
from  the  prior  art  ivhich  was  also  available  to  Brown 
when  he  made  the  alleged  invention  covered  hij  claim 
1  of  the  patent  in  suit  and  must  he  taken  into  account 
in  construing  that  claim. 

Defendant's  device  is  shown  and  described  in  Brit- 
ish patent  No.  19,971  of  1913,  and  in  defendant's  ex- 
hibit 9,  except  as  regards  the  form  of  the  reflector  and 
that  of  the  protective  cage. 

It  will  be  noted  that  the  supporting  member  of  the 
defendant's  device  embodies  a  base  having  a  frame  of 
U-shape  between  the  arms  of  which  the  reflector  is 
mounted  upon  trunions  and  that  these  parts  corre- 
spond closely  to  like  parts  in  the  British  patent. 

It  is  to  be  noted,  further,  that,  in  the  defendant's 
device,  the  heating  unit  comprises  a  supporting  rod,  an 
insulating  cylinder  on  such  rod  and  a  coil  of  resistance 
wire  disposed  on  the  insulating  cylinder,  and  that  this 
unit  is  mounted   in  the  axis   of  the  reflector. 

Corresponding  parts,  which  differ  only  as  regards  the 
length  of  the  unit,  are  disclosed  in  the  British  patent. 
It  is  to  be  noted,  further,  that  a  more  or  less  definite 
relation  between  the  length  of  the  heating  unit  and 
the  depth  of  the  reflector  exists  and,  consequently,  in- 
asmuch as  the  designers  of  the  defendant's  heater 
elected   to   use   a   reflector   of   the  form   shown  in   the 
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Warner  patent  (defendant's  exhibit  H),  they  neces- 
sarily utilized  a  heating  unit  the  length  of  which 
conforms  to  the  depth  of  the  Warner  reflector. 

The  protective  cage  of  the  British  patent  was  re^ 
jected  as  less  desirable  than  other  forms  known  in  the 
prior  art  and,  consequently,  substantially  the  form  of 
that  shown  in  the  Porter  patent  No.  684,459  of  Octo- 
ber 15,  1901  (defendant's  exhibit  N),  was  adopted. 

Or  it  may  be  assumed  that  the  designers  of  the 
Westinghouse  heater  had  knowledge  of  the  specific  cage 
shown  in  defendant's  exhibit  16,  which  was  obviously 
available  to  anyone  desiring  to  make  use  of  that  spe- 
cific form  of  protective  cage.  The  device  shown  in  ex- 
hibit No.  16  is  the  Majestic  Company  No.  2  heater,  as 
exemplified  in  defendant's  exhibit  B,  the  design  of  which 
had  been  abandoned  to  the  public  by  commercial  ex- 
ploitation prior  to  the  advent  of  plaintiff's  No.  7 
heater. 

Plaintiff  has  based  its  claim  of  infringement  mainly 
upon  the  allegation  that  the  bent-over  edge  of  the 
Westinghouse  reflector  is  a  functional  equivalent  of  the 
annular  member  3a  of  the  patent  in  suit.  This  allega- 
tion has  no  basis  in  fact  for  the  following  reasons.'' 

1.  The  edge  of  defendant's  reflector  is  turned  or 
bent  over  for  the  purpose  of  providing  a  stiffening  or 
strengthening  effect  and  ensuring  a  more  finished  ap- 
pearance. 

2-  The  turning  over  of  the  edges  of  devices  of  this 
character,  whether  sufficient  to  constitute  a  bead  of  ap- 
proximately annular  form  in  cross-section  or  partially, 
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as  in  defendant's  device,  is  a  common  expedient  in  the 
art,  as  indicated,  for  example,  by  defendant's  exhibits 
3,  4,  15,  A,  B,  C  and  D  and  H. 

3.  The  turned  over  edge,  being  narrow  and  an  in- 
tegral part  of  the  reflector,  cannot  possibly  serve  as 
a  means  for  protecting  users  from  injury  by  contact 
with  the  body  of  the  reflector. 

4.  The  edge  of  the  reflector  1  of  the  patent  in  suit  is 
turned  over  in  substantially  the  same  manner  and  to 
the  same  degree  as  is  the  edge  of  defendant's  reflector, 
this  being  clearly  shoivn  in  Figs.  2  and  5  of  the  draw- 
ing of  the  patent  in  suit. 

The  turned-over  edge  of  the  reflector  of  the  patent 
in  suit  is  no  part  of  the  "annular  member  extending 
outwardly  from  the  margin  of  said  reflector"  and  is  not 
intended  to  be  a  part  of  it. 

The  reflector  of  the  patent  in  suit  is  attached  to  the 
annular  member  3a  by  means  of  three  screws,  as  is 
clearly  indicated  in  Figs.  1  and  2  of  the  drawing,  and, 
when  detached  from  the  casing  3  and  its  annular  mem- 
ber 3a  by  removing  the  screws,  it  is  substantially  the 
same  as  the  defendant's  reflector  except  that  it  is  of 
parabolic  instead  of  spherically-curved  contour. 

The  specification  of  the  patent  in  suit  states,  in  lines 
24  to  28, 

"The  radiator  comprises  a  concavo-convex  re- 
flector 1,  having  a  highly  polished  inner  surface, 
and  which  is  secured  by  screws  or  any  other  suit- 
able manner  to  an  outer  casing  3,  mounted  on  a 
base  4." 
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and,  in  lines  62  to  65 

"In  order  to  prevent  the  outer  exposed  edge  of 
the  heater  from  being  heated,  I  provide  the  casing 
until  a  marginal  annular  flange  3a."  (Italics  onrs.) 

These  statements  in  the  specification,  in  and  of  them- 
selves, make  the  reflector  and  its  turned-over  edge  one 
element  and  the  casing  3,  with  its  annular  mmber  3a, 
another    element. 

By  no  interpretation,  within  reason,  can  the  turned- 
over  edge  of  the  reflector  1  be  construed  as  a  part  of 
the  annular  member  3a.  The  edge  of  defendant's  re- 
flector is  turned  over  to  strengthen  the  device  and  give 
it  a  finished  appearance  and  for  no  other  reason. 

The  defendant's  reflector  does  not  require  either  a 
protective  casing  or  a  protective  flange  because  its  re- 
flector does  not  become  highly  heated,  as  does  the  re- 
flector of  the  plaintiff's  heater. 

The  operative  differences  between  the  two  heaters 
-as  regards  operating  temperatures  of  the  reflectors 
-and  the  reasons  therefor  are  fully  and  clearly  set 
forth  by  defendant's  witness  Beam,  (pp  83  to  91 
Rec.) 

Judge  Dietrich  stated  the  purpose  and  function  of  the 
turned-over  edge  of  defendant's  reflector  definitely  and 
clearly  in  these  words: 

"It  is  possible,  of  course,  to  characterize  the 
turned-over  edge  of  the  defendant's  reflector  as  a 
flange,  and  to  find  that  in  a  slight  degree  it  per 
forms  the  function  for  which  the  annular  mem- 
ber_  or  flange  illustrated  in  the  Brown  patent  was 
designed,  but  such  an  effect  is  merely  incidental 
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Its  primary  purpose  is  to  give  to  the  reflector 
strength  and  a  finished  appearance."  (pp.  22  &  23 
Eec.) 

As  a  matter  of  fact,  it  is  immaterial  whether  the 
turned-over  edge  of  defendant's  reflector  is  or  is  not 
appreciably  cooler  than  the  body  of  the  reflector,  in 
use  because  the  body  of  the  reflector  does  not  become 
sufficiently  heated  to  burn,  or  cause  material  discomfort 
to  anyone  coming  into  contact  therewith. 

It  strains  interpretation  to  the  breaking  point  to 
find  equivalency  in  two  features  or  elements  when  they 
differ  not  only  in  structure  and  in  intended  function, 
but  also  when  the  demand  for  functional  utility  in  the 
one  case  does  not  obtain  in  the  other. 

It  inevitably  follows  that  the  defendant's  reflector, 
having  a  turned-over  edge  which  conforms,  in  structure 
and  function,  to  the  turned-over  edge  of  the  reflector  1 
of  the  patent  in  suit  and  being  utilized  without  any 
protective  attachments  except  a  wire  cage,  cannot,  by 
any  possible  construction,  within  the  scope  of  the  pat- 
ent law,  as  interpreted  by  the  courts,  be  held  to  infringe 
claim  1  of  the  patent  in  suit. 


CONCLUSION. 

It  is  submitted,  therefore,  that  the  only  interpreta- 
tion of  claim  1  which  is  permitted  by  the  history  of  the 
application  for  the  patent  in  suit,  by  the  statement  of 
invention  and  the  descriptive  matter  in  the  specification 
and  by  the  prior  art,  is  such  as  limits  its  scope  to 
exactly  what  is  shown  and  described  and  that,  as  so 
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limited,  even  though  valid,  it  is  not  and  cannot  he  con- 
strued to  be  infringed  by  the  defendant's  device. 

Further,  it  is  submitted  that  the  claim  is  invalid  in 
view  of  the  prior  art,  as  setting  forth  no  material  and 
substantial  advance  over  the  devices  known  and  used 
prior  to  the  entry  of  the  patentee  into  the  field  or,  if, 
by  the  exercise  of  extreme  liberality,  the  claim  may  be 
upheld  as  valid,  it  is  necessarily  and  inevitably  limited 
to  a  structure  in  which  the  protective  devices,  compris- 
ing the  casing  3  and  its  annular  member  3a,  are  so  re- 
lated to  the  reflector,  the  heating  unit  and  the  protective 
cage  as  to  perform  exactly  the  functions  which  the 
specification  sets  forth  as  their  intended  functions. 

As  so  construed,  a  reflector  having  a  marginal  or  per- 
ipheral flange,  no  matter  what  its  form  or  dimensions, 
if  not  provided  and  utilized  as  a  means  for  protecting 
the  user  from  injury  by  possible  contact  with  a  heated 
surface  of  the  reflector  is  not  an  infringement. 


SUGGfESTED   MISTRIAL. 

Our  comments  respecting  appellant's  suggestion  of  a 
mistrial  will  be  found  in  our  brief  in  case  3616  and 
we  request  that  such  comments  be  read  as  pertaining  to 
this  case. 

Wherefore  it  is  further  submitted  that  the  decree  of 
the  Court  below  should  be  affirmed. 
Dated,  San  Francisco, 
March  5,  1921. 

Wesley  G.  Caer, 
David  L.  Levy, 
Walter  Shelton, 

Solicitors   for   Appellee. 
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In   the   Southern   Division   of   the   United    States 
District   Court   for  the   Northern   District   of 
California,  Second  Division. 
No.  544. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

WESTINGHOUSE    ELECTRIC    &   MANUFAC- 
TURING COMPANY, 

Defendant. 

Bill  of  Complaint  for  Infringement  of  Design 
Patent,  No.  51,253. 

Now  comes  plaintiff  in  the  above-entitled  suit 
and  files  this  its  bill  of  complaint  against  the  defend- 
ant, and  for  cause  of  action  alleges : 

1.  That  the  full  name  of  the  plaintiff  is  Majestic 
Electric  Development  Company,  and  at  all  times 
hereinafter  mentioned  plaintiff  was  and  still  is  a  cor- 
poration created  under  the  laws  of  the  State  of  Cali- 
fornia and  having  its  principal  place  of  business  in 
the  City  and  County  of  San  Francisco,  State  of  Cali- 
fornia. 

2.  That  the  full  name  of  the  defendant  is  West- 
inghouse  Electric  &  Manufacturing  Company,  and  at 
all  the  times  hereinafter  mentioned  said  defendant 
was  and  still  is  a  corporation  created  under  the  laws 
of  the  State  of  Pennsylvania,  and  having  a  regular 
and  established  place  of  business  in  the  Northern 
District  of  California,  Southern  Division,  to  wit,  at 
the  City  and  Comity  of  San  Francisco,  State  of  Cali- 
fornia, with  an  agent  engaged  in  conducting  such 
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business  in  said  Northern  District  of   California, 
Southern  Division. 

3.     That  heretofore,  to  wit,  prior  to  May  28th, 
1917,  one  Edmund  N.  Brown,  a  citizen  of  the  United 
States,  residing  at  the  City  and  County  of  San  Fran- 
cisco, in  the  State  of  California,  invented  a  new, 
original  and  ornamental  design  for  an  article   of 
[1*]     manufacture,  to  wit,  an  electric  heater  casing, 
not  known  to   or  used  by   others  in  this   country 
before  his  said  invention  thereof,  nor  patented  or 
described  in  any  printed  publication  in  this  or  any 
foreign   country   before   his   invention   thereof,    or 
more  than  two  years  prior  to  his  application  for  a 
patent  hereinafter  alleged,  nor  in  public  use  or  on 
sale  in  this  country  for  more  than  two  years  prior 
to  his  said  application,  nor  patented  or  caused  to 
be  patented  by  the  said  Brown  or  his  legal  repre- 
sentatives or  assigns  in  any  foreign  country  upon 
an  application  filed  more  than  four  months  prior 
to  the  filing  of  his  application  in  this  country  here- 
inafter alleged;  that  being  such  inventor  as  afore- 
said heretofore,   to  wit,   on  July  10th,   1917,   said 
Edmund  N.  Brown  filed  an  application  in  the  Patent 
Office  of  the  United  States  praying  for  the  issu- 
ance to  him  of  letters  patent  of  the  United  States 
for  said  design  of  an  electric  heater  casing. 

4.  That  after  the  filing  of  said  application  and 
prior  to  the  issuance  of  any  patent  thereon,  the  said 
Edmund  N.  Brown  for  value  received  by  an  assign- 
ment in  writing,  sold  and  assigned  to  the  plaintiff 
herein  the  aforesaid  design,  together  with  any  and 

*Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Eecord. 
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all  letters  patent  that  might  be  issued  therefor,  and 
in  and  by  said  assignment  requested  the  Commis- 
sioner of  Patents  to  issue  the  said  patent  to  the  said 
Majestic  Electric  Development  Company,  a  corpora- 
tion, its  successors  and  assigns,  which  said  assign- 
ment was  filed  in  the  Patent  Office  of  the  United 
States  prior  to  the  issuance  of  letters  patent  on  said 
application. 

5.     That  thereafter,  to  wit,  on  September  11,  1917, 
letters  patent  of  the  United  States  for  said  design, 
dated  on  said  day,  and  numbered  51,253,  issued  in 
the  name  of  the  United  States  of  America  under 
the  seal  of  the  Patent  Office  and  signed  by  the  Com- 
missioner of  Patents,   and  recorded  together  with 
the  specification  in  the  Patent  Office  in  books  kept 
for  that  purpose,  were  granted,  issued  and  delivered 
by  the  Government  of  the  United  States  to  the  plain- 
tiff   herein,    Majestic    Electric    Development      [2] 
Company,   a   corporation,  as  the  assignee  of  said 
Edmund  N.  Brown,  whereby  there  was  granted  unto 
the  said  plamtiff,  its  successors  and  assigns,  for  the 
term  of  seven  years  from  the  11th  day  of  Septem- 
ber,  1917,  the   sole  and  exclusive   right   to  make, 
use  and  vend  the  said  invention  covered  by  said 
letters   patent    throughout    the    United    States    of 
America  and  the  territories  thereof. 

6.  That  ever  since  the  issuance  of  said  letters 
patent  plaintiff  has  been  and  still  is  the  sole  owner 
and  holder  thereof,  and  of  all  rights,  liberties 
and  privileges  thereby  conferred,  and  has  made  and 
sold  electric  heater  casings  to  which  the  said  desi<'n 
was  applied,  and  upon  each  and  every  one  of  the 
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said  articles  so  sold  the  date  and  number  of  the 
aforesaid  patent  were  marked. 

7.     That  after  the  issuance  of  said  letters  patent 
and  during  the  term  thereof,  to  wit,  between  the  11th 
day  of  September,  1918,  and  the  commencement  of 
this  suit,  in  the  Northern  District  of   California, 
and  at  other  places  outside  of  the  Northern  District 
of    California,    the   defendant   herein   without   the 
license  or  consent  of  the  plaintiff  did  apply  the  de- 
sign secured  by  said  letters  patent  and   colorable 
imitations  thereof  to  articles  of  manufacture,  to  wit, 
electric  heater  casings,  for  the  purpose  of  sale,  and 
did  sell  said  electric  heater  casings  to  which  said 
design  and   colorable  imitations  thereof   had  been 
applied  as   aforesaid,   and  without  the   license   or 
consent  of  the  plaintiff  did  make  and  sell  electric 
heater  casings  containing  and  embracing  the  inven- 
tion patented  in  and  by   said  letters  patent  No. 

51,253. 

8.  That  by  reason  of  the  infringement  aforesaid 
plaintiff  has  suffered  damages,  and  defendant  has 
realized  gains,  profits  and  advantages,  but  the  exact 
amount  of  said  damages  and  of  said  gains,  profits 
and  advantages  is  unknown  to  the  plaintiff.     [3] 

9.  That  the  plaintiff  has  requested  the  defendant 
to  cease  and  desist  from  further  infringement  upon 
said  letters  patent  and  to  account  to  the  plaintiff 
for  the  aforesaid  damages  and  profits,  but  the 
defendant  has  failed  and  refused  to  comply  with 
such  request  or  any  part  thereof. 

10.  That  the  defendant  is  now  continuing  the  in- 
fringement of  said  letters  patent  as  aforesaid  daily 
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at  the  City  and  County  of  San  Francisco,  State  of 
California,  and  elsewhere,  and  threatens  to  continue 
the  same,  and  unless  restrained  therefrom  by  this 
Honorable  Court  will  continue  the  same,  whereby 
plamtiff  will  suffer  great  and  irreparable  injury  and 
damage,  for  which  it  has  no  plain,  speedy  or  adequate 
remedy  at  law. 

WHEREFORE,  plaintiff  prays  as  follows- 
First:  That  a  final  decree  be  entered  in  favor  of 
plamtiff.  Majestic  Electric  Development  Company 
and  against  the  defendant,  Westinghouse  Electric  & 
Manufacturing  Company,  perpetually  enjoining  and 
restraining   the   said   defendants,   its   officers    ser- 
vants,  agents,  workmen  and  employees,   and'  each 
ot  them,  from  making,  using  or  selling  the  device 
or  devices  described,  claimed  and  patented  in  and  by 
the  said  letters  patent  either  directly  or  indirectly 
or  from  contributing  to  any  such  infringement       " ' 
Second:    That  upon  the  filing  of  this  bill  of  com- 
p  amt  a  preliminary  injunction  be  granted  to  the 
plamtiff  enjoining  and  restraining  the  defendant, 
Westinghouse  Electric  &  Manufacturing  Company 
Its  officers,  servants,  agents,  attorneys,  workmen  and 
employees,  and  each  of  them,  until  the  further  order 
of  this  Court,  from  making,  using  or  selling  the  de- 
vice or  devices  described,  claimed  and  patented  in 
and  by  the  said  letters  patent,  and  from  making 
usmg  or  selling  any  device  or  devices  in  colorable 
imitation  thereof,  and  from  infringing  upon  said  let- 
ters patent     [4]     either  directly  or  indirectly  or 
from  contributing  to  any  such  infringement 
Third:     That  plaintiff  have  and  recover  froin  the 
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defendant,  Westinghonse  Electric  &  Manufacturing 
Company,  the  gains,  profits  and  advantages  realized 
by  the  defendant  and  the  damages  suffered  by  the 
plaintiff  from  and  by  reason  of  the  infringement 
aforesaid,  together  with  costs  of  suits,  and  such 
other  and  further  relief  as  to  the  Court  may  seem 
proper  and  in  accordance  with  equity  and  good  con- 

science. 

MAJESTIC  ELECTRIC   DEVELOPMENT 

COMPANY. 

By  EDMUND  N.  BROWN, 
President. 

JOHN  H.  MILLER, 

Attorney  and  Counsel  for  Plaintiff, 
1723-6  Crocker  Building, 
San  Francisco,  California. 

United  States  of  America, 

Northern  District  of  California, 

City  and  County  of  San  Francisco,— ss. 

Edmund  N.  Brown,  being  duly  sworn,  deposes  and 
says:  That  he  is  president  of  Majestic  Electric 
Development  Company,  plaintiff,  in  the  within  en- 
titled case;  that  he  has  read  the  foregoing  bill  of  com- 
plaint and  knows  the  contents  thereof;  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  matters 
therein  stated  on  [5]  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 

EDMUND  N.  BROWN. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
June,  A.  D.  1920. 

[Seal]  EUGENE  P.  JONES, 

Notary  PubUc  in  and  for  the  City  and  County  of 
San  Francisco,  State    of  California. 
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[Endorsed:]    Filed  Jun.  3,  1920.    W.  B.  Maling, 
Clerk.    By  J.  A.  S<3haertzer,  Deputy  Clerk.     [6] 

(Title  of  Court  and  Cause.) 

Answer. 

The  answer  of  Westinghouse  Electric  &  Manufac- 
turing Company,  the  above-named  defendant,  to  the 
biU  of  complaint  of  the  above-named  plaintiff 

ihis  defendant,  now  and  at  all  times  hereafter 
saving  and  reserving  to  itself  all  and  all  manner  of 
benefit  and  advantage  of  exception  which  may  be 
J>ad  or  taken,  to  the  many  errors,  uncertainties,  im- 
perfections and  insufficieneies  in  said  bill  of  com- 
plamt  contained,  for  answer  thereunto,  or  unto  so 
much  and  such  parts  thereof  as  this  defendant  is 
advised  that  it  is  material  or  necessary  to  make  an- 
swer unto,  answering,  says: 

1.  As  to  whether  the  full  name  of  the  plaintiff 
IS  Majestic  Electric  Development  Company,  and 
whether  the  plaintiff  was  and  still  is  a  corporation 
created  under  the  laws  of  the  State  of  California 
and  has  its  principal  place  of  business  in  the  City 
and  County  of  San  Francisco  of  the  State  of  Cali- 
fornia, defendant  does  not  know  and  leaves  plaintiff 
to  make  proof  thereof. 

.1,^;  ,^"7'^""^    f"^-*l^«i''    this    defendant    admits 
that  the  full  name  of  defendant  is  Westinghouse 
Electric  &  Manufacturing  Company  and  that  it  was 
and  still  IS,  a  corporation  of  the  State  of  Pennsyl' 
vania  and  has  a  regular  and  established  place  of 
business  in  the  City  and  County  of  San  Francisco 
of  the  State  of  California,  with  an  agent  conducting 
such  business. 
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3.     Answering  further,  this  defendant  admits  that, 
on  July  10,  1917,  on  Edmund  N.  Brown  filed  an  ap- 
plication in  the  United  States  Patent  Ofdce  praying 
for  the  issuance  to  him  of  Letters  Patent  of  the 
United  States  for  a  design  for  an  electric  heater 
casing,  but  denies  that  the  said  design  was  new, 
original  or    [7]    ornamental ;  that  it  was  not  known 
or  used  by  others  in  this  country  before  his  alleged 
invention  thereof   and  not  patented   or   described 
in  any  printed  publication  in  this  or  any  foreign 
country  before  his  alleged  invention  thereof  or  more 
than  two  years  prior  to  his  application  for  Letters 
Patent,  and  not  in  public  use  or  on  sale  in  this 
country  for  more  than  two  years  prior  to  his  said 
application  and  that  it  had  not  been  abandoned; 
and  this  defendant  further  denies  that  the  design, 
set  forth  and  claimed  in  said  application  for  letters 
patent,  was  invented  by  the  said  Edmund  N.  Brown 
prior  to  May  28th,  1917,  or  at  any  other  time. 

4.     Answering  further,   as   to  whether  the   said 
Edmund  N.  Brown  did,  subsequent  to  the  filing  of 
said  application  and  prior  to  the  issuance  of  Letters 
Patent  thereon,  for  value  received,  sell  and  assign 
to  the  plaintiff  herein  by  an  assignment,  in  writing, 
the  aforesaid  design,  together  with  any  and  all  Let- 
ters Patent  that  might  be  issued  therefor,  and  re- 
quested the  Commissioner  of  Patents  to  issue  such 
patent  to  the  Majestic  Electric  Development  Com- 
pany, its  successors  or  assigns,  and  whether  any  such 
assignment  was  filed  in  the  Patent   Office  of  the 
United  States  prior  to  the  issuance  of  Letters  Patent 
on  the  said  application,  this  defendant  is  not  in- 
formed and  leaves  the  plaintiff  to  make  proof  thereof. 
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5.  Answering  further,  this  defendant  admits  that 
Letters  Patent  No.  51,253,  were  issued  to  the  Ma- 
jestic Electric  Development  Company  on  Septem- 
ber 11,  1917,  for  the  term  of  seven  years  fram  that 
date,  but  whether  such  Letters  Patent  were  de- 
livered to  the  plaintiff  herein  defendant  does  not 
know. 

6.  Answering  further,  as  to  whether  the  plain- 
tiff has  been  and  still  is  the  sole  owner  or  holder 
of  the  said  Letters  Patent  and  of  all  rights,  liberties 
and  privileges  thereby  conferred  and  whether  the 
plaintiff  has  made  and  sold  electric  heater  casings 
embodying  the  said  design  defendant  does  not  know 
and    [8]    leaves  the  plaintiff  to  make  proof  thereof, 
but  defendant  denies  that  each  and  every  or  any 
electric  heater  casing  made  and  sold  by  the  plain- 
tiff has  been  marked  with  the  date  and  number 
ot  the  aforesaid  patent. 

7.  Answering  further,  this  defendant  denies  that 
between  the  11th  day  of  September,  1917,  and  the' 
commencement  of  this  suit,  it  has,  in  the  Northern 
District  of  California,  or  in  any  other  place  or 
places  outside  of  the  Northern  District  of  Cali- 
fornia applied  the  design  secured  by  said  letters 
patent  No.  51,253,  or  any  colorable  imitations 
thereof  to  electric  heater  casings  for  the  purposes  of 
sale  or  that  it  has  sold  or  exposed  for  sale  any  such 
article  of  manufacture  embodying  such  design  or 
any  colorable  imitation  thereof. 

a    Answering  further,  this  defendant  denies  that 

1    1  ''Sf  """'''''  '"''''  •'^  advantages  or  that 
the  plaintiff  has  suffered  damages  by  reason  of  any 


10    Majestic  Electric  Developme^it  Company  vs. 

infringement  of  said  Letters  Patent  No.  51,253  by 
the  said  defendant. 

9.  Answering  further,  this  defendant  admits 
that  it  has  been  requested  by  the  plaintiff  to  desist 
from  infringing  said  letters  patent  and  to  account 
to  plaintiff  for  alleged  damages  and  profits,  but  this 
defendant  denies  that  it  has  failed  and  refused  to 
comply  with  any  such  request,  or  threatens  or  in- 
tends to  continue  to  make,  use  and  sell  anything 
described  and  claimed  in  said  letters  patent,  or  that 
it  has  made,  used  and  sold  any  such  heater  casings 
since  the  receipt  of  such  notice,  or  at  any  other  time. 

10'.  Answering  further,  this  defendant  denies  that 
it  is  now  continuing  infringement  of  the  said  letters 
patent,  directly  or  otherwise,  in  the  City  and  County 
of  San  Francisco,  State  of  California,  and  elsewhere, 
or  that  it  threatens  to  continue  any  sucli  infrinf^e- 
ment  or  that  the  plaintiff  will  suffer  great  [9] 
and  irreparable  injury  and  damage  by  reason  of 
any  acts  of  defendant. 

11.  Answering  further,  this  defendant  denies 
that  the  alleged  design  for  electric  heater  casings 
shown,  described  and  claimed  in  said  letters  patent 
No.  51,253,  contains  and  embodies  any  material 
beneficial  advance  over  what  had  previously  been 
known  to  those  skilled  in  the  art,  but  avers  the  fact 
to  be  that  the  patent  is  invalid  and  void,  for  the 
following  reasons: 

(a)  Because  the  said  Edmund  N.  Brown  was  not 
the  original  and  first  inventor  or  discoverer  of  the  in- 
vention alleged  to  be  shown,  described  and  claimed  in 
said  letters  patent,  or  of  any  material  or  substantial 
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part  thereof,  but  that  the  same  and  all  material  or 
substantial  parts  of  the  alleged  invention  had  been 
patented  or  described  in  the  printed  publications  and 
letters  patent  prior  to  the  date  of  the  alleged  inven- 
tion of  the  said  Edmund  N.  Brown,  as  follows: 

LETTERS  PATENT  OF  THE  UNITED  STATES. 

■^°*  V>dX%.                    Patentee 

Design          45,317  Feb.    21,  1914  A.  A.  Warner. 

684,459  Oct.     15,  1901  E.  F.  Porter.' 

921,476  May    1],  1909  W.  A.  Soles.' 

1,109,551  Sept.     1,  1914  M.   H.   Shoenber- 

1,120,003  Dec.      8.  1914  A.  A.  Warner.   ^ 

1,187,968  June  20,  1916  E.  N.  Cherry. 

■Design          51,043  July    17,  1917  E.N.Brown.' 

1,205,011        Nov.    14.  1916     P.  D.  Phillips  &  E.  G.  K. 

Anderson. 

LETTERS  PATENT  OF  GREAT  BRITAIN. 

No.       2,764  of  1912. 

No.     19,971  of  1913. 

No.  102,070  of  1916. 

PUBLICATIONS. 

Page  79  of  the  issue  of  Jan.  25,  1912,  The  Electrical 

Times,  published  in  London,  England. 
Page  37  of  the  issue  of  Jan.  11,  1912,  The  Electrical 

Times.     [10] 

Page  362  of  the  issue  of  Mar.  6,  1913,  The  Electrical 
Times. 

Page  364  of  the  issue  of  Mar.  6,  1913,  The  Electrical 
Times. 

Page  214  of  the  issue  of  Oct.  3,  1913,  of  the  Supple- 
ment to  -The  Electrician,"  published  in  Lon- 
don, England. 
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Page  353  of  the  issue  of  Oct.  9,  1913,  The  Electrical 

Times. 
Page  591  of  the  issue  of  Dec.  4,  1913,  The  Electrical 

Times. 
Page  12  of  the  issue  of  Oct.  16,  1914,  of  the  Supple- 
ment to  "The  Electrician." 
Page  19  of  the  issue  of  May,  1915,  Electrical  Rec- 
ord, published  in  New  York,  N.  Y. 
Page  162  of  the  issue  of  Aug.  31,  1916,  The  Elec- 
trical Times. 
Page  14  of  the  issue  of  May,  1907,  Electrical  Rec- 
ord, published  in  New  York,  N.  Y. 
Advertising   insert— page   two   of   the    Supplement 
to   "The   Electrician"  of  the   issue  of   September 

20th,  1912. 
Page  163  of  the  issue  of  Aug.  16,  1912,  of  the  Supple- 
ment to  "The  Electrician." 
Pages  1  and  11  of  the  Oct.  3,  1906,  issue  of  "Prome- 
theus," published  by  Dr.  Otto  N.  Witt  in  Ber- 
lin, Germany. 
Also  in  many  other  letters  patent  and  printed 
publications  not  now  known  to  this  defendant,  but 
which,  when  discovered  hereafter,  defendant  prays 
leave  of  the  Court  to  furnish  and  concerning  which 
defendant  prays  leave  to  incorporate  data  in  this, 
its  answer,  by  suitable  amendment  thereof. 

(b)  Because,  in  view  of  the  state  of  the  art  in 
respect  to  electric  heater  casings  prior  to,  or  at  the 
time  of,  the  alleged  invention  of  the  said  Edmund  N. 
Brown,  the  supposed  improvement  shown,  described 
and  claimed  in  said  letters  patent  was  not  a  patent- 
able invention,  discovery  or  improvement  but  com- 
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prised  mere  selections  and  adaptations  from  prior 
known  structures  requiring  no  invention  but  being 
withm  the  domain  of  mere  judgment  and  skill  in  the 
art  and,  in  view  of  such  prior  [11]  art,  this  de- 
fendant refers  to  and  hereby  makes  a  specific  part 
of  Its  answer,  the  several  printed  publications  and 
letters  patent  hereinbefore  cited. 

(c)  Because,  defendant  is  informed  and  believes 
the  said  Edmund  N.  Brown  was  not  the  original  and 
first  mventor  of  the  alleged  invention,  discovery  or 
improvement  described  and  claimed  in  said  letters 
patent  or  any  material  or  substantial  part  thereof; 
that,  prior  to  any  such  invention  by  said  Edmund 
N.  Brown,  said  invention,  discovery  or  improvement 
was  publicly  known  to,  and  used  by,  others,  at  places 
in  this  country,  to  wit : 

Alonzo  A.  Warner  and  Landers,  Frary  &  Clark,  at 
New  Britain,   Connecticut,   and  elsewhere.  ' 
(d)     Because,  as  defendant  is  informed  and  be- 
lieves, the  Majestic  Electric  Development  Company, 
the    plaintiff    herein,    manufactured,    publicly    ex-' 
hibited  and  offered  for  sale  and  sold  electric  heater 
casings   like  or  substantially  like  that  shown,   de- 
scribed and  claimed  in  the  said  letters  patent'  No. 
51,253,  in  the  City  and  County  of  San  Francisco, 
m  the  State  of  California,  and  elsewhere,  and  that 
such  heater  casings  were  so  sold  and  were  publicly 
exhibited  and  used  more  than  two  vears  prior  to 
the  10th  day  of  July,  1917. 

12.  Further  answering,  this  defendant  avers  and 
says  that,  in  view  of  the  proceedings  had  and  taken 
in    the    United    States    Patent    Office    during    the 
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prosecution  of  the  application  for  the  said  letters 
patent  No.  51,253,  the  claim  forming  part  of  the 
said  letters  patent  cannot  lawfully  be  construed  as 
covering  and  embracing  any  device  manufactured 
and  sold  by  this  defendant,  or  any  substantial  or 
material  part  thereof,  but  that  said  claim,  if  held 
to  be  valid  at  all,  must  be  so  narrowly  construed  as 
not  to  cover  or  include  the  devices  so  manufactured 

and  sold. 

13.  Further  answering,  this  defendant  avers 
that,  for  the  [12]  purpose  of  deceiving  the  public, 
tlie  drawing,  specification  and  claim  of  the  said 
patent  No.  51,253  have  beeii  made  to  contain  less 
than  the  whole  truth,  relative  to  the  alleged  inven- 
tion, wherefore  the  meaning  and  scope  of  the  said 
patent  are  so  uncertain  and  indeterminate  as  to 
render  the  patent  invalid  and  of  no  effect. 

14.  Wherefore,  the  said  letters  patent  are  null 
and  void  and  have  no  effect  to  secure  the  plaintiff 
any  exclusive  right  in  or  under  the  subject  matter 
of  the  claim  of  the  said  letters  patent. 

15.  This  defendant  denies  that  it  has  done  any 
act  or  thing,   or  proposes  to   do   any  act  or  thing, 
which  entitles  the  said  plaintiff  to  an  injunction  or 
to  an  accounting  or  to  any  other  relief. 

All  of  which  defenses  said  defendant  is  ready  to 
further  maintain  and  prove  as  this  Honorable  Court 
shall  direct,  and  it  prays  to  be  hence  dismissed  with 


Westinghouse  Electric  d  Mfg.  Company.       15 
its  costs  in  tins  behalf  most  wrongfully  sustained. 
WESTINGHOUSE  ELECTRIC  &  MANU- 
FACTURING   COMPANY, 

By  E.  M.  HERR, 

President. 
DAVID  L.  LEVY, 

WALTER  SHELTON, 

Solicitors  for  Defendant. 
WESLEY  G.  CARR, 
Of  Counsel.     [18] 
State  of  Pennsylvania, 
County  of  Allegheny,— ss. 
E.  M.  Herr,  being  duly  sworn,  deposes  and  says : 
I  am  president  of  the  Westinghouse  Electric  & 
Manufacturing  Company,  the  above-named  defend- 
ant; I  have  read  the  foregoing  answer  to  the  bill 
of  complaint  in  the  suit  of  Majestic  Electric  De- 
velopment   Company,    Plaintiff,    vs.    Westinghouse 
Electric    &    Manufacturing    Company,    Defendant, 
and  know   the   contents   thereof,   and   the   same   is 
true  of  my  own  knowledge,  except  as  to  the  matters 
therein  stated  on  information  and  belief,  and  as  to 
those  matters  I  believe  it  to  be  true. 

E.  M.  HERR. 

Sworn  to  and  subscribed  before  me  this  15th  day 
of  June,  1920. 

[Seal]  E.  E.  LITTLE, 

Notary  Public. 

My  commission  expires  at  end  of  next  session  of 
Senate. 
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Eec'd  a  copy  of  the  within  July  16,  1920. 

JOHN  H.  MILLER, 
Attorney  for  Plaintiff. 
[Endorsed] :  Filed  Jul.  17,  1920.    W.  B.  Maling, 
Clerk.     By  Lyle  S.  Morris,  Deputy  Clerk.     [14] 


(Order  Designating  Judge  Dietrich  to  Sit  in  This 

Court.) 

WHEEEAS,  in  my  judgment  the  public  interest 
so  requires,  I  hereby  designate  and  appoint  the 
Honorable  FEANK  S.  DIETEICH,  United  States 
District  Judge  for  the  District  of  Idaho,  to  hold  the 
District  Court  of  the  United  States  for  the  North- 
ern District  of  California,  during  the  months  of 
August  and  September,  1920,  and  to  have  and  ex- 
ercise within  said  district  the  same  powers  that  are 
vested  in  the  judges  thereof. 

WITNESS    my    hand    hereto    this    23d    day    of 

August,  1920. 

W.  B.  GILBEET, 
Senior  Circuit  Judge  of  the  Ninth  Circuit. 

[Endorsed] :  Filed  Aug.  24,  1920.     W.  B.  Maling, 
Clerk.     [15] 
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At  a  stated  term,  to  wit,  the  July  term,  A.  D.  1920, 
of  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California,  Second  Division,  held  at  the  court- 
room in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  4th  day  of  October,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
twenty.  Present:  The  Honorable  MAURICE 
T.  DOOLING,  District  Judge. 

No.  544— EQUITY. 

MAJESTIC  ELECTRIC  DEVELOPMENT  CO. 

vs. 

WESTINGHOUSE  ELECTRIC  &  MNFG.  CO. 
(Order  Dismissing  Bill,  etc.) 

In  accordance  with  the  opinion  of  Honorable 
Frank  S.  Dietrich,  United  States  District  Judge  for 
the  District  of  Idaho  (before  whom  this  suit  was 
heretofore  tried),  which  said  opinion  is  this  day 
filed,  it  is  ordered  that  the  bill  herein  be  and  the 
same  is  hereby  dismissed,  with  costs  to  defendant, 
and  that  a  decree  be  signed,  filed  and  entered  accord- 
ingly.    [10] 
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In  the  United  States  District  Court,  Northern  Dis- 
trict of  California,  Second  Division. 

No.  492. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

WESTINGHOUSE    ELECTRIC    &    MANUFAC- 
TURING COMPANY, 

Defendant. 

No.  493. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

WESTINGHOUSE    ELECTRIC    &    MANUFAC- 
TURING COMPANY, 

Defendant. 

No.  544. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

WESTINGHOUSE    ELECTRIC    &   MANUFAC- 
TURING COMPANY, 

Defendant. 
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No.  499. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

HOLBROOK,  MERRILL  &  STETSON,  a  Corpo- 
ration, 

Defendant. 
(Opinion  Dismissing  Bill.) 
JOHN  H.  MILLER,  Attorney  for  Plaintiff. 
WESLEY    O.    CARR,    DAVID    L.    LEVY,    NA- 
THAN   HEARD,    and    SAMUEL    KNIGHT, 
Attorneys  for  Defendants.     [17] 
DIETRICH,  District  Judge: 

Four  suits  for  infringement   (numbers  492,  493, 
499  and  544)   were  tried  consecutively,  in  a  'large' 
measure  upon  the  same  evidence,  and  have  now  been 
submitted   upon  the  same   argument.     In   each   of 
them  the  Majestic  Electric  Development  Company 
is  the  plaintiff;  the  Westinghouse  Electric  &  Manu- 
facturing Company  is  the  defendant  in  numbers  492, 
493  and  544,  and  Holbrook,  Merrill  &  Stetson  in  499^ 
Numbers   492   and   499   are    for   infringements   of 
United  States  design  patent  No.  51,043,  issued  July 
17,  1917,  to  the  plaintiff  company,  as  the  assignee  of 
Edmund    N.    Brown,    patentee,    whose    application 
therefor  was  filed  May  28,  1917.     Number  493  is  for 
infringement  of  mechanical  or  utilitv  patent  num- 
bered 1,245,084,  issued  by  the  United  States  on  Oc- 
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tober  30,  1917,  to  the  plaintiff,  as  the  assignee  of  Ed- 
mund N.  Brown,  patentee,  whose  application  therefor 
was  filed  July  10,  1917.  And  number  544  is  for  in- 
fringement of  design  patent  numbered  51,253,  issued 
by  the  United  States  on  September  11,  1917,  to  the 
plaintiff,  as  assignee  of  Edmund  N.  Brown,  patentee, 
upon  an  application  filed  July  10, 1917.  Hence  three 
patents  are  in  suit : 
Design  patent  No.  51,043,  applied  for  May  28,  1917, 

issued  July  17,  1917. 
Design  patent  No.  51,253,  applied  for  July  10,  1917, 

issued  September  11,  1917. 
Utility  patent  No.  1,245,084,  applied  for  July  10, 
1917,  issued  October  13,  1917. 
All  of  the  patents  relate  to  a  portable  electric 
heater  or  its  casing,  and  cover  substantially  the  same 
device.  It  will  be  more  convenient  first  to  dispose  of 
the  suit  involving  the  utility  patent.  The  claims  are 
as  follows : 

"1.  An  electric  heater,  comprising  a  concavo- 
convex  reflector,  a  heating  unit  supported  at  sub- 
stantially the  focus  of  said  reflector,  an  an- 
nular member  extending  outwardly  from  [18] 
the  margin  of  said  reflector,  and  a  protective 
cage  having  guard  wires  arched  between  op- 
posite sides  of  said  annular  member. 

2.  An  electric  heater,  comprising  a  concavo- 
convex  reflector,  a  heating  unit  supported  at  sub- 
stantially the  focus  of  said  reflector,  an  annular 
member  extending  outwardly  from  the  margin 
of  said  reflector,  and  a  protective  cage  of  arched 
guard  wires  hinged  to  said  annular  member  so 
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that  it  may  be  swung  outwardly  from  the  re- 
flector. 

3.  An  electric  heater,  comprising  a  concavo- 
convex  reflector,  a  heating  unit  supported  at  sub- 
stantially the  focus  of  said  reflector,  a  concavo- 
convex  casing  extending  over  the  convex  side 
of  said  reflector  and  spaced  therefrom  except  at 
the  margins,  said  casing  having  an  annular  por- 
tion extending  outwardly  from  the  margin  of 
said  reflector,  and  a  protective  cage  having 
guard  wires  arched  between  opposite  sides  of 
said  annular  portions: 

4.  An  electric  heater,  comprising  a  concavo- 
convex  metal  reflector,  a  heating  unit  in  space  re- 
lation thereto,  said  reflector  being  provided  with 
apertures  having  their  margins  bent  to  form 
flanges,  insulating  means  upon  either  side  of 
said  flanges,  and  connecting  devices  extending 
through  said  insulating  means  and  connected  to 
the  terminals  of  said  heating  unit." 

In  the  specifications  we  are  advised  that  the  inven- 
tion relates  to  improvements  in  electric  heaters,  in 
which  the  heat  rays  generated  by  a  resistance  coil 
or  heating  unit  are  reflected  from  a  highly  polished 
surface,  and,  further,  that  one  of  the  main  purposes 
of  the  invention  is  to  provide  means  by  which  the 
highly  heated  portions  of  the  device  are  inclosed  by 
protecting  members.  While  the  phrase  ''beam 
heater"  is  not  used  in  the  application  for  patent,  the 
device  is  so  referred  to  and  characterized  in  the 
trade.  The  purpose  thereof  is  by  reflection  to  con- 
centrate the  radiant  energy  upon  a  comparatively 
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small  area,  and  thus  to  furnish  the  desired  meas- 
ure of  heat  within  [19]  the  range  of  the  "beam," 
without  the  necessity  of  heating  to  so  high  a  degree 
the  entire  space  in  the  room.  Admittedly  an  ideal 
beam,  of  substantially  parallel  rays,  cannot  be 
realized,  and  the  various  devices  used  for  the  pur- 
pose only  approximate  such  a  result,  some  more 
closely  than  others.  It  is  also  well  understood  that 
the  physical  laws  relating  to  the  reflection  of  heat 
are  the  same  as  those  pertaining  to  the  reflection  of 
light. 

The  position  of  the  plaintiff  is  that  the  invention 
disclosed  by  the  patent  in  suit  is  generic,  and  that 
thereby  Brown  introduced  a  broad  fundamental  idea 
theretofore  unknown  in  the  art,  whereas  the  defend- 
ant contends  that  he  only  embodied  a  familiar  con- 
ception in  a  slightly  different  form  of  mechanism. 
Correctly,  it  is  thought,  counsel  for  the  plaintiff  so 
defines  the  underlying  issue,  and  unless  in  that  re- 
spect its  position  is  sustained  it  cannot  succeed. 
Considerable  testimony,  it  is  true,  was  offered  to 
show  that  certain  members  of  the  defendant's  heater 
are  the  functional  equivalents  of  similar  parts  of 
the  patented  device.  But  if  the  patent  is  held  to 
cover,  not  a  generic  idea,  but  only  minor  improve- 
ments in  a  known  mechanism,  there  is  no  infringe- 
ment. It  is  possible,  of  course,  to  characterize  the 
turned-over  edge  of  the  defendant's  reflector  as  a 
flange,  and  to  find  that  in  a  slight  degree  it  performs 
the  function  for  which  the  annular  member  or  flange 
illustrated  in  the  Brown  patent  was  designed,  but 
such  an  effect  is  merely  incidental.     Its  primary  pur- 
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pose  is  to  give  to  the  reflector  strength  and  a  finished 
appearance.  It  is  to  be  observed  that  the  reflecting 
member  of  the  plaintiff's  heater  also  has  a  turned- 
over  edge,  so  that  if  we  eliminate  the  annular  flange 
we  still  have  a  reflector  very  closely  corresponding  to 
the  reflecting  member  of  the  defendant's  heater,  in- 
cluding the  turned-over  edge,  and  hence  the  novelty 
or  patented  feature  in  the  Brown  device,  namely, 
the  broad  [20]  flange,  to  which  the  claims  doubt- 
less relate,  is  not  found  in  the  defendant's  heater  at 
all.  The  correctness  of  this  view  may  be  readily 
demonstrated  by  removing  the  reflector  in  the  plain- 
tiff's heater  from  its  casing  and  thus  separating  it 
from  the  protective  flange. 

The  defendant's  heater  has  no  casing  by  means  of 
which  in  the  plaintiff's  device  the  back  of  the  reflec- 
tor is  protected,  and  therefore  there  can  be  no  con- 
tention of  infringement  in  that  respect. 

There  is  no  novelty  in  the  plaintiff's  wire  guard 
or  cage,  unless  it  be  in  the  hinging  device,  and  the  de- 
fendant's guard  is  not  hinged. 

If  valid  at  all,  the  fourth  claim  must  be  narrowly 
construed,  for  the  necessity  of  insulation  and  gen- 
erally the  means  by  which  it  is  accomplished  are  mat- 
ters of  familiar  laiowdedge,  and  such  novelty,  if  any, 
as  the  claim  discloses  must  be  found  in  the  minute 
details  of  construction;  but  in  such  details  the  de- 
fendant's insulating  and  connecting  devices  are  sub- 
stantially different. 

If,  then,  the  plaintiff  can  succeed  only  upon  the 
theory  that  the  invention  is  generic,  is  such  a  theory 
tenable?    Admittedly  the  language  employed  in  the 
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patent  application  does  not  aptly  express  a  claim  of 
that  character.     Nowhere  does  the  applicant  suggest 
the  view  that  he  has  discovered  the  principle  of  a 
"beam  heater,"  or  any  broad,  fundamental  idea  in 
relation  thereto.     Upon  the  other  hand,  there  is  an 
implied  recognition  of  the  fact  that  the  principle  has 
already  found  expression  in  the  art.     One  of  the 
main  purposes  of  the  invention,  the  applicant  de- 
clares, is  to  provide,  not  a  beam  heater  or  a  beam  of 
radiant  energy,  but  the  means  for  enclosing  and  pro- 
tecting the  highly  heated  members  of  such  a  heater. 
And  when  we  consider  the  prior  art,  with  which 
Brown  was  doubtless  familiar,    [21]    the  reason  for 
limiting  his  claims  to  minor  improvements,  and  par- 
ticularly to  protective  devices,  becomes  apparent. 
He  was  at  the  head  of  the  plaintiff  company,  which 
at  the  time  was  actively  engaged  in  manufacturing 
and  marketing  beam  heaters,  under  the  Shoenberg 
patent,  of  which  it  was  the  assignee.     (United  States 
No.  1,109,551,  issued  September  1,  1914.)     And  it  is 
difficult  to  resist  the  conclusion  that,  when  the  plain- 
tiff's heater  No.  7,  illustrated  in  the  patent  in  suit, 
was  first  put  on  the  market  in  1916,  the  plaintiff 
understood  and  assumed  that  it  w^as  protected  by 
the  Shoenberg  patent.    That  in  so  far  as  concerns  the 
general  principle  or  generic  idea  this  patent  antici- 
pates the  one  in  suit  is  scarcely  open  to  question. 
The  invention  is  described  as  relating  to  electric 
heaters   or   radiators   in  which,  as  here,  'Hhe  heat 
waves  generated  by  resistance  coil  are  directed  by  a 
polished  metal  reflector."     Even  in  certain  details 
now  emphasized  by  the  plaintiff  there  is  substantial 
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identity,  for  Shoenberg  also  provided  both  a  wire 
guard  for  the  front  and  a  protective  casing  for  the 
back  of  the  reflector.     Distinction  is  sought   to   be 
made  because  the  reflector  illustrated  in  the  Shoen- 
berg patent  differs  in  contour  from  the  one  illustrated 
in  the  Brown  patent,  but  admittedly  this  difference 
is  not  of  the  essence.     The  latter  also  differs  from 
the  one  used  by  the  defendant,  in  that  the  one  is  hem- 
ispherical and  the  other  parabolic.     It  is  not  a  ques- 
tion  of   the   specific   form   illustrated,   but   of  the 
principle  involved  and  the  scope  of  the  claims  of  the 
patent,  and  it  would  hardly  be  contended  that  one 
manufacturing  a  device  in  all  other  respects  like  that 
illustrated  in  the  Shoenberg  patent  could  escape  a 
charge  of  infringement  by  showing  that  he  used  a 
purely    parabolic    reflector.     That  patent  is  broad 
enough  to  embrace  either  a  parabolic  or  hemispher- 
ical reflector.     It  refers  to  the  reflector  merely  as  a 
'^reflector,"  without  specifying  the  form,  or  as  being 
^'^' dome-like,"  or  "hemispherical,"  or  as  having  an 
"mner  concave  surface."     But  it   discloses     [22] 
the  purpose  and  principle  or  generic  idea  quite  as 
clearly  as  does  the  patent  in  suit,  and  if  it  does  not 
fully  anticipate  the  latter,  it  is  only  because  of  the 
wide  annular  flange  in  the  later  device  and  possibly 
certain  details  in  the  matter  of  insulating  the  con- 
ducting wire  and  connecting  it  with  the  resistance  coil. 
One  has  only  to  glance  at  the  photograph  (Defend- 
ant's Exhibit  -E")  of  plaintiff's  exhibit  at  the  Pan- 
ama Exposition  to  see  how  fully  the  general  prin- 
ciple of  such  a  heater  had  already  in  1914  found 
expression  in  the   art.     It  is  true  that  the   types 
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of  reflector  illustrated  in  the  Shoenberg  patent  and 
employed  by  the  plaintiff  prior  to  the  patent  in  suit 
created  a  less  perfect  beam,  but  the  difference  is  in 
degree  only.     In  this  respect  the  defendant's  heater 
is  an  advance  upon  the  one  put  out  by  the  plaintiff 
under  the  patent  in  suit.     But  aside  from  the  Shoen- 
berg patent,  the  principle  is  clearly  disclosed  in  the 
earlier  patents  and  in  the  prior  art.     In  English 
patent  No.  12,320,  Kempton  claimed  that  by  the  use 
of  a  reflector  of  ''parabolic  or  conical  shape,"  located 
in  a  fireplace  or    in  open  space,  for  the  purpose  of 
throwing  the  heat  into  the  room,  gas  could  be  used 
for  heating  purposes  as  cheaply  as  coal.     He  shows 
a  gas  jet  in  the  same  relation  to  the  reflector  as  here 
the  resistance  coil.     The  principle  is  suggested  in 
the  Morse  patent  (United  States  No.  881,017,  March 
3,  1908),  illustrating  a  device  for  applying  heat  to  a 
portion  of  the  body,  to  be  used  in  the  practice  of 
therapeutics.     In  the  English  patent  for  the  "Sim- 
plex," (No.  19,971,  September  4,  1914),  there  is  a 
very  complete  disclosure.     True  here  again  the  re- 
flector illustrated  has  the  configuration  of  a  cone,  but 
the  inventor's  preference  for  this  form  seems  to  rest 
upon    considerations    of    economy    of    construction. 
He  adds  that  it  may  be  "parabolic  or  the  like  con- 
tour."    The  heating  element  both  in  form  and  in  its 
relation  to  the  reflector  closely  resembles  that    [23] 
of  the  defendant's  device,  and  the  front  of  the  re- 
flector is  fitted  with  a  wire  guard.     The  object  of  the 
invention  we  are  informed  "is  to  provide  an  appa- 
ratus of  convenient  form  in  which  the  radiant  heat 
issues  in  the  form  of  a  condensed  beam  of  rays,  di- 
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vergent,  approximately  parallel,  or  convergent    as 
the  case  may  be,  and  adapted  to  be  pointed  in  any'  de- 
sired   direction,    horizontally    or    vertically"     It 
would  be  difficult  to  state  the  principle  more  clearly 
or  comprehensively.     This  device  was  manufactured 
and  generally  advertised  before  the  Brown  applica- 
tion was  filed.     Material  also  are  the  Warner  patent 
of  December  8,  1914  (United  States,  No.  1,120  003) 
and  the  Geiger  patent  of  August  8,  1916  (United 
States,  No.   1,194,168),   and  the   Taylor  patent  of 
November  16,  1916  (English,  No.  102,070)      Note- 
worthy also  are  the  "Perranti  Fires,"  devices  in  the 
market  and  more  or  less  generally  advertised  as 
early  at  least  as  1911,  as  appears  from  the  trade  liter- 
ature offered  in  evidence. 

THE  DESIGN  PATENTS. 
One  of  these  patents  covers  a  casing  of  the  precise 
form  Illustrated  in  the  mechanical  patent  just  con- 
sidered, and  the  other  a  casing  similar  in  form   ex- 
clusive of  the  wide  annular  flange.     There  could  be 
and  of  course  is,  no  claim  for  size,  color,  or  material' 
nor,  as  I  understand,  does  the  patent  extend  to  the 
supporting  standard  or  pedestal,  which  is  of  the  com- 
mon telephone  type.     The  patented  designs,  there- 
fore, relate  to  the  reflector  and  the  protective  devices 
viewed,  of  course,  in  comiection  with  the  attendant 
-neater  element. 

The  first  design,  the  one  with  the  wide  annular 
flange  (No.  51,043),  is  not  thought  to  be  infringed 
by  the  defendant's  devices.  There  are  neither 
reproductions  nor  colorable  imitations.  True  there 
are  points  of  resemblance;  so  there  are  also  points 
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of  resemblance  between  these  devices  and  the  com- 
mon telephone  and  electric  fan.     In  all  reflectors, 
whether  for  headlights  or     [24]     heaters,  there  are 
similarities  of  appearance.     So  common  is  a  con- 
cavo-convex reflector  that  the  word  reflector  alone 
immediately  suggests  such  a  device.    But  taking  the 
heaters  here  as  a  whole  and  excluding  from  consider- 
ation slight  differences  of  detail,  there  are  two  im- 
portant differentiating  features:  Whatever  may  be 
said  in  support  of  the  view  that  the  turned-over  edges 
of    the    defendant's    reflectors    are    the    functional 
equivalents  of  the  broad  annular  flange  in  the  plain- 
tiff's heater,   clearly  in  so  far   as   affects   appear- 
ance they  are  wholly  dissimilar,  and  the  broad  flange 
is  a  conspicuous  differentiating  feature  of  the  plain- 
tiff's design.    So  of  the  heater  element.    As  shown  by 
the  testimony  of  one  of  the  plaintiff's  witnesses,  who 
first  observed  the  Westinghouse  heater  upon  passing 
a  show-window  where  it  was  displayed,  this  is  an  out- 
standing feature  in  the  appearance  of  the  device,— 
the  attention  is  arrested  by  it;  and  the  incident  so 
testified  to  is  in  accord  with  my  own  experience  dur- 
ing the  course  of  the  trial.     When  it  was  necessary 
quickly  to  identify  the  plaintiff's  device,  grouped  as 
it  frequently  was  with  many  others  in  the  courtroom, 
my  eyes  involuntarily  sought  the  element  as  the  most 
conspicuous  distinguishing  mark.     If,  therefore,  we 
consider   the   entire   assemblage— the   reflector,   the 
protective  members,  and  the  element — as  the  design, 
there  is  substantial  dissimilarity  in  appearance. 

But  in  the  second  place,  in  so  far  as  they  are  alike, 
the  plaintiff's  casings,  as  well  as  those  of  the  defend- 
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ants,  are  entirely  devoid  of  purely  ornamental  fea- 
tures, either  of  form  or  drapery;  they  are  nude 
utilities.    That,  of  course,  is  not  to  say  that  they  are 
without  comeliness.    By  reason  of  their  simplicity 
and  symmetry  and  the  "glow,"  they  may  be  pleasing 
to  the  eye ;  but  the  point  is  that  they  are  bare  mechan- 
isms, no  parts  or  lines  of  which  can  be  dispensed 
with  or  substantially  altered    [25]    without  impair- 
ing their  utility,  and  one  cannot,  under  cover  of  a 
design   patent,   debar   others   from   employing   the 
mechanical   means   necessary   to   give    eifect   to   a 
known   and  useful   mechanical   principle,   however 
pleasing  to  the  eye  such  requisite  mechanism  may 

In  the  third  place,  unless  limited  to  the  precise 
form  Illustrated  in  the  drawing,  the  plaintiif's  de- 
sign IS  anticipated  in  prior  patents,  to  some  of  which 
reference  has  already  been  made,  and,  in  view  of  the 
prior  art,  is  without  invention.    Indeed  it  is  difficult 
to  perceive  upon  what  basis  a  claim  of  patentable 
novelty  for  No.  51,253,  the  design  without  the  annular 
flange,   can   be   predicated.     The  casing  shown   is 
simply  a  reflector  of  the  most  familiar  tpye,  old  in 
the  art,  and  without  novelty  either  in  configuration 
or  feature.     True,  upon  placing  the  device  of  this 
design  as  actually  manufactured  side  by  side  with  the 
heater  actually  manufactured  by  the  plaintiff  under 
the  Shoenberg  patent,  we  have  a  substantial  contrast 
in  appearance,  but  the  contrast  is  of  material,  color 
and  size,  and  not  of  form.     Make  both  of  the  same 
size  and  finish  them  both  in  nickel  or  copper,  and  we 
have  similarity  instead  of  contrast.    Who   without 
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having  the  specific  object  in  mind,  would,  after  ob- 
serving with  reasonable  care  the  drawing  of  patent 
51,253,  and  thereupon  being  handed  a  photograph  of 
the  plaintiff's  exposition  exhibit,  say  with  confidence 
that  the  device  covered  by  the  drawing  is  not  shown 
in  the  photograph?     The  point  is  that  in  the  absence 
of  contrasting  color  or  size  there  is  a  striking  simi- 
larity in  general  appearance.     Moreover,  the  design 
is  almost  identical  with  that  shown  in  Figure  1  of 
the    Taylor   patent    above    referred    to.     (English, 
102,070.)     Substantial  identity  is  expressly  conceded 
by  counsel  for  the  plaintiff,  who,  however,  contests 
the  priority  of  the  Taylor  patent.     It  is  true  that 
while  this  patent  was  applied  for  on  January  11, 
1916,  it  was  not  finally  issued  until  November  15, 
1916'.     It  is  further  true  that  Brown's  "invention," 
as  disclosed    [26]    in  his  mechanical  patent  and  his 
design  patent  51,043  (covering  the  annular  flange) 
was  made  as  early  as  April,  1916,  although  the  pat- 
ents were  not  applied  for  until  the  following  year. 
But  if  there  is  any  evidence  that  the  design  invention 
of  patent  51,253  antedates  the  application,  which  was 
filed  July  10,  1917,  it  has  escaped  my  attention.     It 
is  not  without  significance  that  in  the  application  for 
the  Taylor  patent,  made  before  any  of  the  Brown 
"inventions,"  the  applicant  carefully  limited  her 
claim  with  the  explanation  that  she  was  "aware  that 
it  is  not  broadly  new  to  construct  an  electric  radiator 
with  a  resistance  wire  wound  spirally  upon  a  tubular 
member  made  of  refractory  material,  such  resistance 
element  being  mounted  in  front  of  a  reflector,  with  a 
protecting   guard   in   front   of   the    element."      In 
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its  more  conspicuous  features  the  plaintiff's  design 
also  closely  resembles  the  Warner  device,  the  para- 
bolic "Simplex,"  and  the  "Ferranti  Fires."  If  it  be 
said  that  the  element  in  the  Warner  heater  distin- 
guishes its  general  appearance,  the  answer  is  that,  as 
already  noted,  such  distinction  also  exists  between 
the  plaintiff's  designs  and  the  alleged  infringing  de- 
vices. 

As  bearing  upon  the  question  of  invention  in  either 
the  mechanical  or  the  design  patents,  or  both,  plain- 
tiff puts  great  stress  upon  the  fact  that  following  the 
placing  on  the  market  of  its  No.  7  heater  (the  device 
with  the  broad  annular  flange),  there  was  an  in- 
creased demand  and  it  soon  went  into  general  use, 
but  while  the  fact  is  to  be  recognized   as  having 
weight,  I  have  not  deemed  it  sufficient,  under  all  of 
the  circumstances,   to  overcome  the   considerations 
hereinbefore  stated.     From  the  record  it  is  manifest 
that  in  the  period  of  four  or  five  years  immediately 
preceding  the  Brown  patents  there  had  come  to  be  an 
unusual  and  widespread  interest  in  the  matter  of 
electric  heating.     The  invention  of  nichrome  wire 
solved  the  problem  of  a  dependable  and  efficient  ele- 
ment, but  the  right  to  its  use  was  involved  in  litiga- 
tion, which     [27]     was  not  finally  concluded  until 
about  the  time  of  the  Brown  patents.     With  this 
question  out  of  the  way,  heaters  began  to  be  put  on 
the  market  in  increasing  numbers,  and  doubtless  by 
means  of  advertising  and  the  arts  of  salesmanship, 
the  desire  for  such  heaters  was  greatly  stimulated. 
In  this  work  the  plaintiff  was  active,  but  undoubtedly 
it  was  to  some  extent  also  the  beneficiary  of  the  ac- 
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tivities  of  its  competitors.  It  may  be  conceded  that 
its  No.  7  heater  was  in  some  degree  more  efficient 
than  its  earlier  devices,  and  was  more  attractive  in 
appearance,  but,  as  already  pointed  out,  its  attractive- 
ness was  due  not  so  much  to  slight  changes  in  form 
as  to  increase  in  size  and  more  particularly  a  sub- 
stitution of  the  warm  copper  bowl  with  suitable  trim 
in  the  place  of  the  nickel  type  of  heater.  Fur- 
thermore, in  the  changes  of  social  and  housing  condi- 
tions and  in  the  rapidly  growing  tendency  to  use 
electrical  energy  for  divers  purposes  in  the  home, 
may  doubtless  be  found  contributing  causes  for  the 
increased  demand.  But  whatever  may  be  the  full  ex- 
planation, such  popularity  as  heater  No.  7  may  have 
had  and  may  now  have  cannot  reasonably  be  attrib- 
uted merely  to  the  slight  change  in  the  contour  of  the 
reflector  or  the  addition  of  the  broad  annular  flange, 
or  to  both  of  these  changes. 

It  is  urged  that  in  a  measure  the  present  design 
suits  are  ruled  by  the  judgments  recently  procured 
by  the  plaintiff  in  this  court  against  other  parties,  in 
actions  at  law  for  infringement  of  the  same  patents. 
The  causes  were  tried  with  a  jury,  resulting  in  nomi- 
nal verdicts  for  the  plaintiff,  and  while  they  were 
pending  upon  writ  of  error  in  the  Circuit  Court  of 
Appeals  the  parties  made  some  adjustment,  the 
nature  of  which  is  not  disclosed,  and  accordingly,  by 
agreement,  the  writs  were  dismissed.  Just  what 
effect  should  be  given  to  the  judgments  under  such 
circumstances  is  not  entirely  clear.  It  is,  of  course, 
not  contended  that  they  constitute  a  judicial  estop- 
pel.    The  judge  who  presided  at  the  trial,  it  is  true, 
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must  have  entertained  the  view  that  the  evidence 
was  sufficient  to  go  to  the  jury,  but  there  is  nothing 
in  the  records  to  indicate    [28]    what  his  conclusion 
would  have  been  had  he  been  called  upon  independ- 
ently to  decide  the  entire  issue.     I  find  no  difficulty 
in  accepting  his  views  of  the  law  as  set  forth  in  his 
charge;  but  while  it  is  to  be  conceded  that  uniformity 
of  decision  in  the  same  tribunal  is  highly  desirable, 
and  to  that  end,  in  the  case  of  a  doubtful  issue,  one 
judicial  agency  may  with  propriety  defer  to  a  preced- 
ent established  by  another  of  the  same  dignity,  I  am 
unable  to  say  that  here  I  entertain  such  doubt  as 
would    warrant  me  in  subordinating  my  own  judg- 
ment to  that  of  the  jury  in  the  other  cases,  even  if  it 
be  assumed  that  the  evidence  is  substantially  the 
same. 

There  being  no  controversy  touching  such  general 
principles  of  patent  law  as  are  involved,  I  have 
thought  it  unnecessary  to  add  to  the  length  of  the 
opinion  by  stating  them.  Nor  would  it  serve  any 
useful  purpose  to  review  the  cited  cases.  Altogether 
they  are,  of  course,  helpful,  but  no  single  one  can  be 
regarded  as  a  controlling  or  even  highly  persuasive 
precedent  upon  the  real  issue,  which  is  compara- 
tively narrow,  and  more  largely  one  of  fact  than  of 
law. 

For  the  reasons  stated,  the  bills  must  be  dismissed, 
and  such  will  be  the  decree  in  each  case,  with  costs. 

[Endorsed] :     Filed  Oct.  4,  1920.     Walter  B.  Hal- 
ing, Clerk.     [29] 
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(Title  of  Court  and  Cause.) 

Decree. 

This  cause  came  on  to  be  heard  before  the  Honor- 
able FRANK  S.  DIETRICH,  United  States  District 
Judge,  at  the  July,  1920,  Term  of  court,  on  the  25th 
day  of  August,  1920,  and  thereupon  was  thereafter 
tried  from  day  to  day  until  and  including  the  second 
day  of  September,  1920,  upon  the  introduction  of 
evidence  oral  and  documentary,  by  each  party  hereto, 
and  upon  the  argument  of  counsel;  and  thereupon 
after  consideration  thereof  it  was,  on  the  4th  day  of 
September,  102;G,  ORDERED  that  the  bill  of  com- 
plaint be  dismissed  with  costs  to  defendant,  and  that 
a  decree  be  signed,  filed  and  entered  accordingly. 

NOW,  THEREFORE,  it  is  hereby  ADJUDGED 
AND  DECREED  that  said  bill  of  complaint  be  and 
the  same  is  hereby  dismissed,  with  costs  to  de- 
fendant to  be  taxed. 

Dated:    Nov.  1,  1920. 

R.  S.  BEAN, 
(  United  States  District  Judge. 

[Endorsed] :  Filed  and  entered  November  1, 1920. 
Walter  B.  Maling,  Clerk.     [30] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  544. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 
vs. 

WESTINGHOUSE    ELECTRIC    &    MANUFAC- 


TURING COMPANY, 


Defendant. 


Stipulation  in  Re  Statement  of  Evidence  on  Appeal. 
IT  IS  STIPULATED  AND  AGREED  by  and 
between  the  parties  to  the  above-entitled  suit,  that 
the  annexed  statement  of  evidence  on  appeal  is  true, 
complete  and  properly  prepared,  and  that,  under 
Federal  Equity  Rule  75,  the  same  may  be  approved 
by  the  Honorable  MAURICE  T.  DOOLING,  Judge 
of  and  holding  Court  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California. 
Dated :     December  16th,  1920. 

JOHN  H.  MILLER, 

Attorney  for  Plaintiff. 
WESLEY  G.  CARR, 
DAVID  L.  LEVY, 
WALTER  SHELTON, 
Attorneys  for  Defendant. 
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IT  IS  ORDERED  that  the  annexed  statement  of 
evidence  in  the  above-entitled  suit  be  and  the  same 
is  hereby  approved. 

M.  T.  DOOLING, 
Judge  of  the  United  States  District  Court  for  the 

Northern  District  of  California. 
Dated:     December  17,  1920.     [31] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  544. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

WESTINOHOUSE     ELECTRIC     &     MFG.     CO., 

Defendant. 

Statement  of  the  Evidence  Under  Equity  Rule  75  for 
the  Purposes  of  Appeal. 

This  case  came  on  for  trial  on  August  30,  1920, 
in  the  above-entitled  court  at  the  City  and  County  of 
San  Francisco,  State  of  Cialifornia,  before  Honor- 
able FRANK  S.  DIETRICH,  United  States  Dis- 
trict Judge  for  the  District  of  Idaho,  sitting  by 
special  appointment  to  hold  court  in  the  Northern 
District  of  California,  Southern  Division,  during 
the  months  of  August  and  September,  1920,  John 
H.  Miller,  Esq.,  appearing  as  attorney  for  plaintiff, 
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and  Wesley  G.  Carr,  Esq.,  and  David  L.  Levy,  Esq., 

as  attorneys  for  defendant. 

John  H.  Miller  made  the  opening  statement  on 

behalf  of  plaintiff,  and  Wesley  O.  Carr  made  the 

statement  on  behalf  of  the  defendant,  and  thereupon 

the  following  proceedings  were  had: 
Plaintiff  offered  in  evidence  the  original  design 

letters  patent  No.  51,253,  dated  September  11,  1917, 
and  issued  to  Majestic  Electric  Development  Com- 
pany, the  plaintiff,  as  the  assignee  of  Edmund  N. 
Brown,  for  the  term  of  seven  years  from  September 
11,  1917,  which  said  letters  patent  were  received  in 
evidence  and  marked  ''Plaintiff's  Exhibit  No.  1, 
Patent  in  Suit,"  [32]  and  the  same  is  hereby 
referred  to  and  by  such  reference  made  a  part 
hereof. 

Plaintiff  also  offered  in  evidence  one  of  the  design 
electric  heater  casings,  made  under  said  patent  and 
the  same  was  received  in  evidence  and  marked 
''Plaintiff's  Exhibit  No.  2,"  the  same  being  hereby 
referred  to  and  by  such  reference  made  a  part 
hereof. 

Plaintiff  also  offered  in  evidence  another  electric 
heater  casing  made  under  the  patent  in  suit,  differ- 
ing from  the  first  heater  only  in  its  height,  and  the 
same  was  received  in  evidence  and  marked  "Plain- 
tiff's Exhibt  No.  3,"  the  same  being  hereby  referred 
to  and  by  such  reference  made  a  part  hereof. 

Plaintiff  next  offered  in  evidence  a  Westinghouse 
Electric  Heater  Casing,  being  the  same  which  had 
been  offered  in  evidence  in  the  prior  case  No.  493 , 
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and  there  marked  "Plaintiff's  Exhibit  No.  7,"  and 
the  same  was  received  in  evidence  in  the  case  above 
and  marked  "Plaintiff's  Exhibit  No.  4,  Westing- 
house  Heater,"  and  the  same  is  hereby  referred  to 
and  by  such  reference  made  a  part  hereof. 

It  was  admitted  by  counsel  for  defendant  that 
Plaintiff's  Exhibit  No.  4,  Westinghouse  Heater, 
and  others  similar  thereto,  were  made  and  sold  by 
the  defendant  prior  to  the  commencement  of  this 
suit  without  license  of  or  consent  of  plaintiff. 

Plaintiff  then  offered  in  evidence  a  letter  writ- 
ten by  plaintiff's  attorney  to  defendant  under  date 
of  July  29,  1919,  addressed  to  the  Westinghoase 
Electric  &  Manufacturing  Company  at  East  Pitts- 
burgh, charging  an  infringement  of  the  patent  in 
suit,  and  also  a  letter  from  defendant's  attorney 
dated  August  4,  1919,  in  answer  to  the  last  named 
letter,  and  the  two  said  letters  are  in  the  words  and 
figures  following,  to  wit:     [33] 

"San  Francisco,  July  29,  1919. 
Westinghouse  Electric  &  Mfg.  Co., 

East  Pittsburgh,   Pa. 
Gentlemen : 

On  behalf  of  the  Majestic  Electric  Development 
Co.  of  this  city,  I  desire  to  inform  you  that  the 
electric  heaters  marketed  by  you  are  infringements 
upon  some  of  the  electric  heater  patents  owned  by 
the  Majestic  Co.  and  I  must  request  that  you  desist 
from  further  sale  of  such  heaters.  In  a  sint  re- 
cently tried  in  the  U.  S.  District  Court  of  San  Fran- 
cisco, brought  by  the  Majestic  Electric  Development 
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Co.  against  the  Hotpoint  Electric  Heating  Company 
and  Its  agents,  it  was  decided  that  the  so  caUed 
HEDLITE  heater  formerly  manufactured  bv  the 
Hotpoint  Electric  Heating  Co.  and  now  being  manu- 
factured by  the  Edison  Appliance  Co.  is  an  infringe- 
inent  upon  design  patent  No.  51,043,  owned  by  the 
Majestic  Company.     In  the  trial  of  that  case,  one 
ot  the  Westinghouse  heaters  was  in  evidence  and 
tested  out.     It  is  as  much  an  infringement  of  this 
design  patent  as  is  the  HEDLITE  heater.    Not  only 
It  IS  an  infringement  of  the  patent  mentioned,  but 
It   i_s   hkewise   an   infringement   of   design   patent 
01^03    and    mechanical    patent    No.    1245084    both 
owned  by  the  Majestic  Electric  Development  Co 

On  July  19th,  I  wrote  to  your  attorney,  Mr. 
Wesley  G.  Carr,  advising  him  of  these  matters,  but 
have  had  no  reply  from  him. 

We  had  hoped  that  after  the  decision  of  the 
Court  m  the  above  case,  that  your  company  would 
i-espect  the  decision  and  discontinue  the  infringe- 
ments; but  the  fact  seems  to  be  that  you  are  disre- 
garding said  decision,  and  continuing  with  the 
marketing  of  your  infringing  heaters.  This  causes 
us  considerable  damage  and  some  of  our  orders  are 
tfom  '''"'*'""^  °"  '*''*'''""*  °^  y°"r  infringing  opera- 

We  beg,  therefore,  to  call  your  attention  to  thia 
matter  and  ask  that  you  discontinue  this  infringe- 
ment, otherwise  we  shall  be  compelled  to  commence 
legal    proceedings    against    you    or    your    agents 
Before  doing  so,  however,  we   beg  that  you   will 
advise  us  of  your  intentions  in  the  matter,   and 
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therefore  we  shall  wait  a  reasonable  length  of  time 

before  commencing  court  proceedings. 

Yours  very  truly, 
JOHN  H.  MILLER." 

'*  August  4,  1919. 
Mr.  John  H.  Miller, 
723  Crocker  Bldg., 

San  Francisco,  Cal. 
Dear  Sir: 

Your  letter  of  July  29,  addressed  to  the  Westing- 
house  Electric  &  Manufacturing  Company  has  been 
referred  to  me  for  attention.     Your  letter  of  July 
19,  addressed  to  me  and  covering  the  same  subject- 
matter,  was  given  careful  attention  and  I  replied  to 
it  in  detail  on  July  25th.     My  reply  to  your  former 
letter  is  believed  to  constitute  an  adequate  reply 
to  yours  of  July  20  except  that  it  does  not  state 
specifically  whether  the  Westinghouse  Company  will 
or  will  not  discontinue  manufacturing  the  heaters 
of  which  you  complain.     For  reasons  which  I  set 
forth  in  my  former  letter,  I  cannot  see  that  the 
Westinghouse  Company  would  be  justified,  at  the 
present  time,  in  retiring  from  the  field  as  you  ex- 
pect, or  at  least,  desire  it  to  do. 

Yours  truly, 
WESLEY  G.  CARE, 
Attorney."     [34] 
Thereupon  plaintiff  rested  its  prima  facie  case. 

DEFENDANT'S   TESTIMONY. 

Defendant  produced  and  offered  in  evidence 
page  79  of  a  printed  publication  entitled  "The 
Electrical   Times,"   dated  January   25,   1912,   pub- 
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lished    at  London,  England,  and  by  stipulation  of 
counsel  it  was  agreed  that  the  original    should    be 
withdrawn  and  a  photographic  copy  thereof  substi- 
tuted therefor,  which  said  photographic    copy   was 
then  offered  in  evidence  and  was  marked  ''Defend- 
ant's Exhibit  1,"  the  same  being  hereby  referred 
to  and  by  such  reference  made  a  part  hereof 
Thereupon  plaintiff  rested  its  prima  facie  case. 
Defendant    produced     and    offered    in   evidence 
page  37  of  a  printed    publication,    entitled    ''The 
Electrical   Times,"   dated   January   11,   1912,   pub- 
lished   at  London,  England,  and  by  stipulation  of 
counsel  it  was  agreed  that  the  original    should    be 
withdrawn  and  a  photographic  copv  thereof  substi- 
tuted therefor,  which  said  photographic    copy   was 
then  offered  in  evidence  and  was  marked  "Defend- 
ant's Exhibit  3,"  and  same  being  hereby  referred  to 
and  by  such  reference  made  a  part  hereof. 

Defendant    produced    and    offered    in   evidence 
page  239  of  a  printed  publication,   entitled  "The 
Electrical    Times,"    dated    March    7,    1912     pub- 
hshed    at  London,  England,  and  by  stipulation  of 
counsel  it  was  agreed  that  the  original    should    be 
withdrawn  and  a  photographic  copy  thereof  substi- 
tuted therefor,  which  said  photographic    copy    was 
then  offered  m  evidence  and  was  marked  "Defend- 
ant's Exhibit  3,"  the  same  being  hereby  referred  to 
and  by  such  reference  made  a  part  hereof 

Defendant  produced  and  offered  in  evidence 
page  362  of  a  printed  publication,  entitled  "The 
Electrical  Times,"  dated  March  6,  1913  pub- 
lished at  London,  England,  and  by  stipulation  of 
counsel  it  was  agreed  that  the  original    should    be 
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withdrawn  and  a  photographic  copy  thereof  substi- 
tuted therefor,  which  said  photographic  copy  was 
then  offered  in  evidence  [35]  and  was  marked 
'' Defendant's  Exhibit  4,"  the  same  being  hereby 
referred  to   and  by   such  reference  made   a   part 

hereof. 

Defendant  produced  and  offered  in  evidence 
page  364  of  a  printed  publication,  entitled  "The 
Electrical  Times,"  dated  March  6,  1913,  pub- 
lished at  London,  England,  and  by  stipulation  of 
counsel  it  was  agreed  that  the  original  be  with- 
drawn and  a  photographic  copy  thereof  substi- 
tuted therefor,  which  said  photographic  copy  was 
then  offered  in  evidence  and  was  marked  "Defend- 
ant's Exhibit  5,"  the  same  being  hereby  referred  to 
and  by  such  reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence 
page  214  of  a  printed  publication,  entitled  "Supple- 
ment to  the  Electrician,"  dated  October  3,  1913, 
published  at  London,  England,  and  by  stipulation 
of  counsel  it  was  agreed  that  the  original  should 
be  withdrawn  and  a  photographic  copy  thereof  sub- 
stituted therefor,  which  said  photographic  copy 
was  then  offered  in  evidence  and  was  marked  "De- 
fendant's Exhibit  6,"  the  same  being  hereby  re- 
ferred to    and    by    such    reference    made    a    part 

hereof. 

Defendant  produced  and  offered  in  evidence 
page  353  of  a  printed  publication,  entitled  "The 
Electrical  Times,"  dated  October  9,  1913,  published 
at  London,  England,  and  by  stipulation  of  counsel 
it  was  agreed  that  the  original  should  be  withdrawn 
and  a  i^hotographic  copy  thereof  substituted  there- 
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for,  which  said  photographic  copy  was  then  offered 
in  evidence  and  was  marked  ''Defendant's  Exhibit 
7,"  the  same  being  hereby  referred  to  and  by  such 
reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence 
page  591  of  a  printed  pubHcation,  entitled  "The 
Electrical  Times,"  dated  December  4,  1913,  pub- 
lished at  London,  England,  and  by  stipulation  of 
counsel  it  was  agreed  that  the  original  should  be 
withdrawn  and  a  photographic  copy  thereof  substi- 
tuted therefor,  which  photographic  copy  was  then 
offered  in  evidence  and  [36]  was  marked  "De- 
fendant's Exhibit  8,"  the  same  being  hereby  referred 
to  and  by  such  reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence 
page  12  of  a  printed  publication,  entitled  "Sup- 
plement to  the  Electrician,"  published  at  London 
England,  dated  October  16,  1914,  and  by  stipulation 
of  counsel  it  was  agreed  that  the  original  should  be 
withdrawn  and  a  photographic  copy  thereof  substi- 
tuted therefor,  which  said  photographic  copy  was 
then  offered  in  evidence  and  was  marked  "Defend- 
ant's Exhibit  9,"  the  same  being  hereby  referred  to 
and  by  such  reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence 
page  162  of  a  printed  publication  entitled  "The 
Electrical  Times,"  dated  August  31,  1916,  pub- 
lished at  London,  England,  and  by  stipulation  of 
counsel  it  was  agreed  that  the  original  be  with- 
drawn and  a  photographic  copy  thereof  be  substi- 
tuted therefor,  which  said  photographic  copy  was 
then  offered  in  evidence  and  was  marked  "Defend- 
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ant's  Exhibit  10,"  the  same  being  hereby  referred 
to  and  by  such  reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence 
page  163  of  a  printed  publication,  entitled  "Supple- 
ment to  the  Electrician,"  published  at  London, 
England,  dated  August  16,  1912,  and  by  stipulation 
of  counsel  it  was  agreed  that  the  original  should  be 
withdrawn  and  a  photographic  copy  thereof  substi- 
tuted therefor,  which  said  photographic  copy  was 
then  offered  in  evidence  and  was  marked  "Defend- 
ant's Exhibit  11,"  the  same  being  hereby  referred 
to  and  by  such  reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence 
an  advertising  insert  of  a  printed  publication  en- 
titled "The  Electrician,"  dated  September  20,  1912, 
published  in  London,  England,  and  [37]  by 
stipulation  of  counsel  it  was  agreed  that  the  origi- 
nal be  withdrawn  and  a  photographic  copy  thereof 
substituted  therefor,  which  said  photographic  copy 
was  offered  in  evidence  and  marked  "Defendant's 
Exhibit  12,"  the  same  being  hereby  referred  to  and 
by  such  reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence 
page  1  of  a  printed  publication  entitled  "Prome- 
theus," dated  October  3,  1906,  published  at  Berlin, 
Germany,  in  the  German  language,  and  by  stipula- 
tion of  counsel  it  was  agreed  that  the  original  be 
withdrawn  and  a  photographic  copy  thereof  substi- 
tuted therefor,  which  said  photographic  copy  was 
offered  in  evidence  and  was  marked  "Defendant's 
Exhibit  13,"  the  same  being  hereby  refeiTed  to 
and  by  such  reference  made  a  part  hereof. 

Defendant    produced    and    offered    in   evidence 
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page  11  of  a  printed  publication,  entitled  ' 'Pro- 
metheus," dated  October  3,  1906,  published  at  Ber- 
lin, Germany,  in  the  German  language,  and  by 
stipulation  of  counsel  it  was  agreed  that  the  origi- 
nal be  withdrawn  and  a  photographic  copy  substi- 
tuted therefor,  which  said  photographic  copy  was 
offered  in  evidence  and  marked  "Defendant's  Ex- 
hibit 14,"  the  same  being  hereby  referred  to  and 
by  such  reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence 
page  14  of  a  printed  publication  entitled  '' Electri- 
cal Record,"  dated  May,  1907,  published  at  New 
York  City,  New  York,  and  by  stipulation  of 
counsel  it  was  agreed  that  the  original  be  with- 
drawn and  a  photographic  copy  thereof  substi- 
tuted therefor,  which  said  photographic  copy  was 
offered  in  evidence  and  marked  "Defendant's  Ex- 
hibit 15,"  the  same  being  hereby  referred  to  and 
by  such  reference  made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence  page 
19  of  a  printed  publication  entitled  "Electrical 
Record,"  dated  May,  1915,  published  at  New  York 
City,  N.  Y.,  and  by  stipulation  [38]  of  counsel  it 
was  agreed  that  the  original  be  withdrawn  and  a 
photographic  copy  thereof  substituted  therefor 
which  said  photographic  copy  was  offered  in  evi- 
dence and  marked  "Defendant's  Exhibit  16,"  the 
same  being  hereby  referred  to  and  by  such  'refer- 
ence made  a  part  hereof. 

Defendant  produced  and  offered  in  evidence  an 
electric  heating  device  which  was  marked  "Defend- 
ant's Exhibit  'A,'  "  and  it  was  admitted  bv  counsel 
for  plaintiff  that  said  device  was  manufactured  and 
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sold  by  the  Majestic  Electric  Development  Com- 
pany more  than  two  years  prior  to  the  date  of 
application  for  the  patent  in  suit. 

Defendant  also  produced  and  offered  in  evidence 
another  electric  heating  device  which  was  marked 
^'Defendant's  Exhibit  'E/  "  and  it  was  admitted 
by  plaintiff's  counsel  that  the  said  device  was  made 
and  sold  by  the  Majestic  Electric  Development 
Company  more  than  tw^o  years  prior  to  the  applica- 
tion for  the  patent  in  suit. 

Defendant  then  produced  and  offered  in  evidence 
another  electrical  heating  device  which  was  received 
and  marked  as  "Defendant's  Exhibit  'C,'"  the 
same  being  a  duplicate  of  a  device  which  was 
offered  and  received  in  evidence  in  the  said  prior 
htigation,  and  there  marked  ''Plaintiff's  Exhibit 
13,''  and  it  was  admitted  by  the  plaintiff's  counsel 
thlt  such  device  was  made  and  sold  by  the  Majes- 
tic Electric  Development  Company  as  early  as  the 

fall  of  1915. 

Defendant  produced  and  offered  in  evidence  an- 
other electrical  heating  device  which  was  marked 
"Defendant's  Exhibit  'D,'"  and  it  was  conceded 
by  plaintiff's  counsel  that  such  device  was  made  and 
sold  by  Majestic  Electric  Development  Company 
more  than  two  years  prior  to  the  application  for 

the  patent  in  suit. 

Defendant  produced  and  offered  in  evidence  and 
the  same  was  marked  "Defendant's  Exhibit  'E,'" 
a  photograph  of  the  [39]  Majestic  Electric  De- 
velopment Company's  exhibit  at  the  Panama  Ex- 
position prior  to  May,  1915. 
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Testimony  of  Victor  S.  Beam,  for  Defendant. 

Defendant  then  produced  as  a  witness  VICTOR 
S.  BEAM,  who  having  been  duly  sworn,  testified  as 
follows : 

I  am  44  years  of  age  and  reside  at  Maplewood, 
New    Jersey;    my    occupation    is    electrical    and 
mechanical  engineer  with  offices  at  165  Broadway, 
New   York    City.     I   graduated   in   Electrical   En- 
gineering   from    Princeton    University,    in    1899. 
From  there  I  entered  the  employ  of  the  Westing- 
house  Electric  &  Mfg.  Co.  in  July,  1899,  and  have 
been  connected  with  that  Company  either  directly 
or  indirectly  ever  since.     I  am  still  in  the  employ 
of  that  company.     During  my  employment  with  the 
Westinghouse  Company  and  others  I  became  quite 
generally  familiar  with  the  design  and  operation 
and     construction     of     various     electrical     devices 
and   machines   manufactured  in   this   country   and 
have    always    followed    the    electrical    heating    art 
quite  closely.     I  am  quite  familiar  with  the  laws 
and  rules  governing  those  devices  and  the  design 
and  operation  of  the  same. 

The   following  question   w^as  propounded   to   the 
witness  by  defendant's  attorney,  viz: 

"Q.  Please  give  the  pertinent  portions  of  the 
history  of  this  specific  art  as  applicable  to  the 
plaintiff's  and  defendant's  heaters  now  before 
the  court  *?" 
Plaintiff's  counsel  objected  to  said  question  as  en- 
tirely improper  because  it  calls  for  the  opinion  of  the 
witness  in  that.it  calls  for  what  he  considers  to  be 
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the  pertinent  part  of  the  prior  art  and  also  those 

parts  that  are  applicable  to  this  device. 

The  objection  was  overruled,  to  which  ruling 
plaintiff  excepted,  and  thereupon  the  defendant's 
witness  answered  as  follows:     [40] 

**A.  These  devices  and  the  patents  relate  to  a  spe- 
cial form,  a  special  type  of  electric  heating,  namely, 
the  heating  of  the  object;  they  are  not  attempting  to 
heat  the  whole  room  or  enclosure  in  which  the  object 
is  located.  The  object  is  usually  a  person  who  wants 
to  be  warmed,  and  that  purpose  necessarily  brings  in 
the  matter  of  portability ;  the  device  should  ~  be 
portable,  so  as  to  be  carried  around  from  one  place 
to  another  in  the  room,  or  from  one  room  to  another ; 
and  of  course,  if  the  owner  moves  from  one  part  of 
the  city  to  another,  to  take  it  with  him.  It  is  related 
quite  closely  to  the  electric  light  art.  It  was  quite 
old  to  have  flash  lights  to  carry  around  when  you 
wanted  to  light  up  a  particular  object;  you  would  not 
have  enough  current  to  light  the  whole  room,  but  you 
would  simply  light  the  particular  object  you  were 
interested  in.  They  have  search-lights  on  boats  and 
other  places,  selective  in  application  so  that  they  only 
light  up  one  or  a  few  objects  at  a  time. 

They  have  had  flood  light  projectors,  in  which 
large  quantities  of  light  were  generated,  and  used  to 
light  up  large  objects,  and  oftentimes  buildings. 
That  art  is  quite  old.  Flood  lighting  was  done  in 
numerous  places,  and  I  daresay  it  goes  back  to  1905 
and  1906,  at  least,  but  it  reached  almost  perfection 
at  the  Panama  Pacific  Exposition  in  1915  at  San 
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Francisco.     The  previous  World's  Fairs  had  been 
lighted  in  a  very  extensive  manner,  with  the  require- 
ment of  wiring  the  outside  of  the  building.     At  the 
Buffalo  Exposition  in  1901,  that  was  quite  a  feature; 
they  used  current  from  Niagara  Falls  to  light  up  the 
outside  of  the  building,  in  order  to  get  the  esthetic 
effect.     That  was  much  advertised.     In  the  exposi- 
tion in  1904  at  St.  Louis  that  plan  was  likewise  fol- 
lowed, but  at  the  Panama  Exposition  in  San  Fran- 
cisco they  simply  selected  the  object  in  a  large  area 
and  lighted  that  up.    Also  headlights  use  the     [41] 
same  scheme.     Of  course,  heat  and  light  are  really 
undistinguishable,  because  no  one  has  yet  produced  a 
source  of  light  thkt  does  not  give  heat;  that  is  the 
great  object  that  nobody  has  yet  done.     Likewise, 
when  you  try  to  get  electric  heating,  you  do  not  get 
it  very  effective  unless  you  have  some  light  with  it 
to  attract  the  eye;  you  must  light  up  the  device,  be- 
cause there  is  a  certain  amount  of  psychology  about 
it;  you  have  got  to  have  people  attracted  by  the  heat 
and  the  light. 

Now,  the  first  projecting  device  for  heat  of  which 
I  have  knowledge  was  the  device  shown  in  Morse's 
United  States  Patent,  No.  881,017.  There  an  incan- 
descent lamp,  probably  an  inefficient  one,  was  placed 
m  front  of  a  concave  surface,  with  a  guard  in  front 
to  protect  it,  and  that  was  used  as  stated  in  the  pat- 
ent, to  concentrate  the  heat  upon  the  affected  part. 
In  that  particular  case,  it  was  sought  to  apply  heat 
to  certain  portions  of  the  body ;  that  would  be  usually 
held  quite  close  to  the  body,  but  it  has  the  prin- 
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ciple  there  of  selecting  the  object  you  are  going 
to  heat,  and  throwing  the  rays  all  in  one  direction. 
Quoting  from  lines  71  to  77  of  this  patent,  I  read : 

*The  feature  of  mounting  the  electric  lamp 
in  a  horizontal  position  within  the  reflector  is 
considered  highly  advantageous,  as  by  this  ar- 
rangement, the  lamp  projects  its  heat  more  effi- 
ciently onto  the  surface  of  the  body,  and  further- 
more, the  socket  of  the  lamp  then  operates  effec- 
tively as  a  handle,  facilitating  the  handling  of 
the  heating  device. ' 
There  in  that  device  you  have  both  heat  and 
light  projected  in  a  beam  onto  a  selected  object. 

Now,  another  early  device  was  gotten  out  by  the 
Westinghouse  Electric  &  Manufacturing  Company 
about  1912  or  1913  and  was  shown  in  the  Geiger  pat- 
ent. No.  1,194,168,  granted  August  8,  1916.  This  de- 
vice was  put  on  the  market,  and  has  [42]  been  on 
sale  ever  since  by  the  Westinghouse  Company.  That 
device  consisted  of  a  concave  structure,  a  shell  some- 
what resembling  a  seashell,  the  idea  being  to  make 
it  extremely  ornamental ;  the  heat  source  in  that  case 
was  carbon  wires  or  coils  inside  of  tubes.  It  is,  in 
effect,  an  incandescent  electric  lamp,  although  of  low 
efficiency,  so  far  as  light  is  concerned.  But  the  de- 
vice was  made  in  considerable  quantities,  and  gave 
out  both  heat  and  light,  and  projected  the  rays  of 
both  heat  and  light  in  a  definite  direction,  selective, 
so  as  to  light  and  heat  the  object.  The  patent 
says,  'Although  the  reflector  8  is  shown  of  the  clam- 
shell design,  it  is  understood  that  such  a  reflector  may 
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be  of  any  other  design  or  form, '  and  as  to  the  source 
of  heat  and  light  it  says  'preferably  it  should  be  of 
the  luminous  type,  preferably  arranged  side  by  side 
and  extend  upward  in  front  of  the  reflector.  It  is 
understood  that  other  suitable  types  of  heating  units 
may  be  employed  with  my  invention.' 

Now,  that  device  was  extremely  ornamental ;  it  was 
not  as  efficient  as  some  of  the  devices  to-day,  and  of 
course  it  is  objectionable  in  that  these  lamps  break 
quite  readily;  an  incandescent  lamp  at  its  best  is 
quite  fragile,  and  it  has  many  objections,  but  it  was 
highly  ornamental.     I  have  one  of  these  here,  and 
produce  the  same,  which  consists  of  a  clamshell  cop- 
pered on  the  inside,  pleasing  in  appearance,  with  in- 
candescent lamps  placed  within  the  curvature  of  the 
shell,  and  is  a  device  that  a  housewife  would  not  cer- 
tainly object  to  having  around.     They  might  not 
possibly  buy  it  simply  for  the  beauty  of  it,  but  it  cer- 
tainly is  more  pleasing  in  appearance  than  some  of 
the  more  practical  devices  which  have  followed  it. 
That,  as  I  say,  was  built  by  the  Westinghouse  Com- 
pany quite  a  number  of  years,  and  it  was  about  the 
only  type  of  heater  that  it  could  build  at  that  time, 
prior  to   say  the      [43]      middle   of  1917,   because 
while   is   was   recognized   that   incandescent   lamps 
were  not  the  best  sort  of  thing  to  generate  heat 
for  that  purpose,  the  advisability  of  utilizing  the 
more   efficient   form   of   wire   was   doubted   by   the 
Westinghouse    Company,    first    because    there    was 
considerable    doubt    about    the    wires    which    were 
then   on   the   market   standing   up,    that   is,    their 
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resisting  oxidation,  and  the  other  handicap  that 
presented  itself  was  the  patent  situation  with  re- 
spect to  the  nickel-chronium  alloy  of  the  heat- 
ing element,  the  only  heating  element  that  would 
stand  up  in  exposed  conditions,  when  being  burned 
or  illuminated.  When  an  electric  wire  is  exposed 
to  the  air,  heated  to  a  luminous  state,  it  is  at- 
tacked so  readily  by  the  oxygen  of  the  air  that  it  al- 
most immediately  bums  up ;  the  carbon  filament  in  a 
lamp  would  not  last  an  instant  if  exposed  to  the  air; 
they  have  to  put  that  in  a  vacuum.  Of  course,  there 
are  a  lot  of  heat  applications  where  you  cannot  use 
lamps,  and  there  were  devices  using  wire  on  the  mar- 
ket, but  to  a  great  extent  they  were  in  places  like 
in  a  flat-iron  where  your  wire  is  covered  up  and 
not  exposed  to  the  air,  so  that  while  there  were, 
prior  to  the  middle  of  1917,  considerable  heating  de- 
vices on  the  market,  and  quite  a  number  with  the 
wire  exposed,  yet  there  was  a  patent  situation  there 
that  had  not  been  cleared  up,  and  it  was  not  until 
1917  that  the  Westinghouse  Company  felt  free  to  ex- 
tend its  operations  in  that  particular  field.  That 
patent  situation  was  the  result  of  a  patent  to  Marsh, 
that  was  granted  in  1906  but  it  was  some  years  before 
it  was  put  in  litigation,  and  it  developed  very  slowly 
under  it,  because  it  was  held  by  a  comparatively 
small  company,  and  the  litigation  was  long-drawn  out, 
and  that  was  not  finally  decided  until  some  time  in 
1915  by  the  Court  of  Appeals  of  the  Seventh  Circuit, 
the  case  of  Hoskins  Electric  Manufacturing  Co.  v. 
General   Electric    Company.      [44]      In   that   case, 
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from  which  I  have  an  extract,  the  court  pays  great 
tribute  to  the  alloy  for  making  up  a  heating  device. 
It  said: 

'The  invention  of  toasters,  heaters' — 

Mr.  MILLER. — I  object  to  his  going  into  this  mat- 
ter. I  don't  know  what  he  is  reading  from,  so  far 
as  that  is  concerned,  but  I  do  not  think  it  is  proper 
for  him  to  go  into  a  matter  of  this  kind  regarding 
the  Marsh  patent.  The  Marsh  patent  decisions  are 
reported  in  the  Federal  Reporter,  and  we  have  ac- 
cess to  them. 

The  COURT.— Yes. 

A.  (Continuing.)  That  alloy  which  is  sold  imder 
various  trade  names,  one  of  which  is  Nichrome,  has 
the  distinguished  ability  to  stand  up,  to  resist  oxida- 
tion when  it  is  red  hot,  and  it  is  the  use  of  that  alloy, 
the  availability  of  that  alloy  to  the  electrical  art  that 
has  made  possible  a  large  number  of  devices  and  par- 
ticularly the  devices  in  question  here ;  that  is,  the  ra- 
diant heaters,  where  the  heating  element  must  neces- 
sarily be  exposed  to  the  air  when  in  operation. 

I  may  have  given  the  impression  yesterday  that  a 
nickel  chronium  composition  was  the  only  wire  that 
could  be  used  in  an  exposed  heater  of  that  sort.  I 
should  correct  that,  as  it  would  be  possible  to  use  plat- 
inum if  the  same  could  be  obtained,  but  as  that  is 
very  scarce  and  very  expensive,  it  is  practically  out 
of  the  question. 

The  next  and  perhaps  the  most  interesting  prior 
device  of  the  reflecting  heater  is  that  shown  in  the 
British  patent  No.  19,971,  of  1913,  of  the  Simplex 
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Conduits  Limited.  That  shows  a  reflecting  heater 
in  several  views.  The  reflector  is  shown  in  the 
figures  as  a  fluted  cone,  but  it  mentions  in  the  de- 
scription that  that  reflector  may  have  various  forms, 
one  of  which  is  a  parabola.  That  appears  to  be  the 
same  device  that  is  shown  in  exhibits  Nos.  9  and  10. 
Now,  the  form  shown  [45]  in  the  dramngs  is 
rather  of  an  ornamental  nature,  in  that  it  has  the 
fluting.     That  does  not  tend  to  its  efficiency. 

Mr.  MILLER. — I  object  to  this  line  of  testimony. 

The  COURT.— Yes. 

Mr.  MILLER. — When  he  undertakes  to  say  that  it 
does  not  tend  to  its  efficiency,  or  something  like  that, 
that  is  something  beyond  the  theory  of  this  case. 

The  COURT.— Yes,  I  think  so. 

A.  The  device  as  shown  in  Figure  1  consists  of  a 
stand  which  is  somewhat  like  the  stand  that  is 
used  for  electric  fans.  It  consists  of  a  dome-shaped 
piece,  and  of  a  vertical  standard,  and  then  mounted 
in  that  is  a  U-shaped  trunnion;  that  is  the  form  illu- 
strated in  the  Westinghouse  device  in  this  case ;  then 
the  cone-shaped  reflector  is  mounted  so  as  to  tilt  in 
that  trunnion,  and,  therefore,  the  direction  of  the 
light  rays  is  adjustable.  Figure  1  is  a  side  view  of 
the  whole  device.  Figure  2  is  a  front  view,  the  trun- 
nion arrangement  being  shown  in  dotted  lines. 
Now,  as  I  say,  the  fluted  cone-shape  is  shown  in  that 
figure  for  the  reflector,  but  in  the  provisional  specifi- 
cations it  is  set  forth  that  the  condensed  beam  of  rays 
may  be  divergent  or  approximately  parallel  or  con- 
vergent, meaning  that  the  reflector  may  have  various 
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forms,  and  then,  further  along,  in  the  second  para- 
graph it  says  the  reflector  is  preferably  in  the  form 
of  a  cone,  this  being  a  shape  which  can  be  cheaply 
rolled  into  form  out  of  sheet  metal.  Then,  fur- 
ther along  in  line  34,  it  says,  'or  the  reflector  may  be 
in  whole  or  in  part  of  parabolic  or  the  like  contour, 
according  to  the  form  desired  for  the  emergent  beam' 
of  rays. '  Then,  further  on,  line  40,  in  respect  of  the 
reflector,  it  says : 

'It  may  with  advantage  be  corrugated  or 
fluted,  as  this  stiffens  it  and  improves  its  in- 
ternal appearance  when  the  heating  element  is 
incandesced.' 

So  that  while  it  is  shown  as  a  corrugated  reflector, 
It  is  [46]  contemplated  that  it  be  perfectly  smooth 
on  the  inside  and  that  it  may  take  the  form  of  a 
parabola,  or  the  like. 

Further,  in  the  provisional  specifications,  line  42, 
it  says: 

'We  prefer  to  mount  the  reflector  pivotally  on 
a  forked  stem,  which,  itself,  can  pivot  on  a  foot 
bracket,  so  that  the  beam  of  rays  can  be  turned  to 
point  in  any  direction.' 
And  then  in  the  complete  specifications,  line  37  it 
speaks  of  the  color  of  the  inside  of  the  reflector;  it 
may   be   of  a   cast  metal   lined  with   copper,    and 
that  it  may  be  wholly  corrugated.    The  heating  ele- 
ment in  this  case  is  arranged  in  line  with  the  longitu- 
dmal  axis  of  the  cone  or  the  parabolic  reflector,  as  it 
may  be,  and  that  as  an  arrangement  of  coil  tends  to 
give  uniform  distribution  of  the  light  rays.      It  must 
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be  recognized  in  this  art  that  you  cannot  get  your 
source  of  light  down  to  a  single  point.    Your  coil 
takes  up  space,  and  therefore  you  cannot  get  your 
light  source  at  any  geometric  or  mathematical  point ; 
so  that  you  may  go  to  a  great  deal  of  trouble  to  get 
your  reflector  mathematically  perfect,  but  you  will 
be  thrown  out  from  your  calculations  by  the  fact  that 
you  cannot  get  your  heating  element  down  to  a  point ; 
it  takes  up  a  space,  and,  therefore,  it  is  quite  ad- 
visable to  make  your  reflector  conform  to  the  shape 
of  your  heating  device,  or  accommodate  itself  to  the 
requirements   of   the   heating   device.     A   guard   is 
shown  in  this  patent  designated  by  the  letter  H.     It 
is  shown  in  Figures  2  and  3.     It  consists  of  a  central 
ring,  with  three  radiating  spokes  to  support  it.     I 
have  had  a  device  made  up  in  accordance  with  this 
patent   for   illustrating  and  herewith  produce  the 
same.     I  have  had  both  the  corrugated  reflector  and 
the   parabolic    reflector   made.     The    parabolic    re- 
flector is  mounted  in  the  trunnion,  and  the  corrugated 
reflector  is  separate.     The  form  of  guard  shown  in 
that  particular  exhibit  I  have  made  up  is  that  shown 
in  exhibit  No.  9  in  this  case.     [47] 

Another  illustration  of  the  prior  art  devices  is  the 
Warner  patent  I,12i0v003,  granted  December  8,  1914, 
United  States  patent.     That  patent  shows — 

The  COURT. — Cannot  you  save  time  by  introdu- 
cing these?  I  think  they  are  clear  enough  without 
lengthy  explanation  of  them. 

Mr.  CARR. — I  do  not  think  it  is  necessary  for  the 
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witness  to  state  very  much.     He  might  state  a  word 
or  two  with  reference  to  the  patent. 

The  COURT.-Where  there  is  a  cut  or  illustration 
together  with  an  explanation,  it  would  seem  to  be 
quite  obvious.  It  is  a  question  largely  of  appearance. 
Mr.  CARR.— I  think  perhaps  that  any  features 
that  might  be  deemed  necessary  and  advisable  to 
brmg  more  definitely  and  specifically  to  your 
Honor's  attention  could  be  done  in  the  argument 
The  COURT.— Yes. 

Q.  You  say  this  is  an  American  patent  ? 
A.  Yes.     I  was  simply  going  to  add  that  that  form 
of  heating  coil  is  not  the  best,  and  they  had  used  the 
lamp  m  there  to  illuminate  the  device,  to  get  the  red 
effect.     It  shows  a  concave  bowl,  mounted  on  a  stand 
handles  for  carrying  it.     It  has,  I  would  say,  a  rather 
mefficient  form  of  heating  coil,  and  they  have  taken 
the  precaution  of  putting  a  double  casing  on  there  in 
the  rear  of  the  reflector.     That  is  to  prevent  the  part 
that  the  public  might  touch,  marked  '^c"  from  be- 
coming heated  from  the  coil-as  a  matter  of  protec- 
tion there.     There  would  be  a  dead  air  space  in  be- 
tween the  curved  line  ''e"  and  the  curved  line  ''f." 
Another  American  patent  is   one  to   Milton   H 
Shoenberg,  assigned  to  the  Majestic  Electric  Devel- 
opment Company,  San  Francisco,  and  is  numbered 
1,109,551,  and  dated  September  1,  1914     One  par 
ticular  thing  shown  in  that  patent  is  two  linings 
L48]    to  the  casing,  the  dead  air  space  in  between,  as 
shown  specifically  in  Fig.  10;  it  has  the  bowl-shaped 
reflector,  the  heating  element  arranged  within  the 


58    Majestic  Electric  Development  Company  vs, 

(Testimony  of  Victor  S.  Beam.) 
curvature  of  the  same,  and  it  has  a  guard  to  protect 
the  heating  element  from  being  touched.     I  would 
call  particular  attention  to  the  arrangement  of  the 
heating  coil  with  respect  to  the  reflector.    You  will 
see  that  that  arrangement  runs  through  all  of  the 
devices  produced  here  as  the  product  of  the  Majestic 
Development  Company,  the  plaintiff.     The  coil  is  ar- 
ranged transverse  to  the  longitudinal  axis  of  the 
reflector.     That  arrangement  of  the  coul  has  some 
drawbacks,    as    it    is    difficult    to    arrange    it    uni- 
formly with  respect  to  the  reflecting  surface,  and 
portions  of  the  reflecting  surface  are  liable  to  get 
very  warm,  and  it  is  necessary  to  take  some  precau- 
tions to  overcome  that  arrangement.     In  the  latter 
foi-ms  of  the  Majestic   devices,  a  flange  is  provided 
for  protecting  the  public  from  being  burned  by  the 
heat  which  would  be  generated  in  the  reflecting  sur- 
face, and  also  there  is  provided  that  double  casing,  an 
additional  curved  member  at  the  back  of  the  reflec- 
tor, so  as  to  prevent  the  public  from  touching  the 
heated  reflector.     As  I  understand  it,  the  intent  was 
to  get  the  coil  as  near  to  the  focus  as  possible.     Look- 
ing at  it  one  way,  that  is  accomplished,  but  since  the 
coil  must  have  length,  it  would  get  very  much  out 
of  focus  at  the  ends,  and  that  is  the  part  that  causes 
the  trouble  in  the  heating  of  the  reflector.     That 
necessity  for  the  flange  in  the  Majestic  devices,  and 
likewise  for  the  extra  casing  is  clearly  set  forth  in 
patent  1,245,084  to  E.  N.  Brown,  dated  October  30, 
1917,  in  which  it  says:" 

At  this  point  counsel  for  plaintiff  objected  to  this 
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testimony,  as  being  directed  purely  to  the  utility  of 
the  device,  and  that  the  witness  is  now  proposing  to 
read  from  another  patent  and  the  court  ruled  that 
the  objection  was  well  taken.     [49] 

Thereupon  the  w^itness  continued  as  follows: 
''A.  I  simply  want  to  mention  that  the  Porter 
U.  S.  Patent  No.  684,459,  granted  October  15,  1901, 
shows  a  form  of  guard  which  might  be  used  in  this 
form  of  heater;  although  the  device"    there  has  the 
appearance  of  a  fan,   and   is  a   fan,   it   is   a   fan 
equipped  with  a  heating  element,   so   that  it  may 
blow   warm    air   instead    of    cool    air.      When   the 
Westinghouse  Company  started  to  design  the  pres- 
ent type  of  heater,  it  had  available   the  straight- 
line   coil   of  the   Simplex   Conduits   device,   and  it 
had   the   curved    reflecting   device    of   the    Warner 
patent,  No.  1,120,003.     It  recognized  the  fact  that 
It  could  not  get  a  heating  coil  at  a  single  point, 
and  that  the  coil  would  have  to  have  length,  so  it  ar- 
ranged its  coil  in  the  same  order  that  the  Simplex 
Company  of  England,  had  arranged  its   coil,  and 
utilized  the  curved  reflector  of  the  Warner  patent,  al- 
though it  is  also  clear  from  the  Simplex  Conduits 
Company  patent  that  practically  any  form  of  re- 
flector may  be  used.     I  have  shown  in  the  exhibit  1 
one  form  of  parabola,  but  as  a  parabola  may  take 
many  forms,  depending  upon  the  distance  that  you 
take  between  the  point  called  the  focus  and  an  out- 
side line  called  the  directrix,  the  law  of  a  parabola 
being  that  the  distance  from  any  point  on  the  curve 
to  the  focus  must  be  the  same  as  the  distance  to  the 
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line  on  the  directrix;  but  the  parabola,  as  I  say,  may 
take  many  different  forms,  and  when  you  get  a  par- 
abola of  a  wide  flare,  that  is,  the  distance  between  the 
focus  and  the  point  on  the  line,  large,  you  approach 
a  curvature  of  a  circle,  so  that  like  in  some  of  the  de- 
vices here,  though  one  may  be  a  parabola  and  the 
other  a  circle— it  is  extremely  difdcult  to  tell  which— 
a  reflector  in  the  form  of  a  segment  of  a  circle  cannot, 
strictly  speaking,  have  a  focus,  and  in  the  Westing- 
house  device  it  is  not  attempted;  it  is  recognized  that 
it  could  not  have  a  focus,  and  no  attempt  is  made  to 
get  one ;  in  fact,  the  heating  coil  is  strung  along,  ex- 
tended along  the  longitudinal  axis,  and  the  curve  of 
the  reflector  is  made     [50]     so  as  to  accommodate 
that  so  that  the  light,  going  from  any  point  on  that 
coil,  is  reflected  properly.    The  Westinghouse  device 
has  a  reflector  corresponding  to  the  arc  of  a  circle, 
and  that  gives  a  very  wide  beam  of  hght,  and  the  coil 
being  arranged  on  the  transverse  longitudinal  axis, 
gives  a  very  good  heat  distribution  over  the  surface 
of  the  reflector,  so  that  the  reflector  keeps  cool  it- 
self and  it  needs  no  provision  for  protecting  the 
public    from    the    heat,    and    likewise    it    has    no 
double  casing  at  the  back  to  provide  a  dead  air  space 
and  prevent  the  public  coming  in  contact  with  heat. 
Of  course,  it  has  a  guard  in  front  to  protect  the  public 
from  coming  in  contact  with  the  heated  coil,  such 
as  they  provide  guards  on  electric  light  reflectors  and 
on  fans;  they  are  very  old  and  necessary  expedients. 
[51] 
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"The  COITRT.-Q.  You  say  the  reflector  on  the 
Westinghouse  device  does  not  become  hot? 

A.  No,  not  as  on  the  others,  where  the  coil  is  not 
arranged  properly. 

Q.  It  does  not  become  as  hot  as  the  Majestic? 
A.  No;  that  has  been  my  experience.     The  reason 
ior  that  IS,  the  Westinghouse  device  is  not  designed 
along  mathematical  or  geometrical  lines;  its  design 
IS  rather  imperieal;  but  it  was  designed  with  the 
appreciation  that  a  straight-line  coil    on    a    longi- 
tudinal   axis    is    the    only    proper   device;    and    it 
has    discarded   the    idea    of    making    the    reflector 
parabolic.    A   parabolic   curvature   is   theoretically 
the  proper  one,  if  you  have  got   a   point    for   the 
source  of  your  light  and  heat.     In  this  case  it  is 
both  light  and  heat.    If  you  want  strictly  parallel 
rays,  you  only  need  to  take  a  parabola  and  put   a 
point  of  hght  at  the  focus  and  you  will  get  strictly 
parallel  rays,  but  the  difficulties  of  that  is  that  your 
coil  must  have  size,  and  when  you  get  out  of  the 
focus  then  that  more   than    overcomes   any   nicety 
which  you  have  in  mind  in  arranging  the  curvature 
or  your  reflector." 

Continuing  in  answer  to  questions  by  defendant's 
counsel  the  witness  testified  as  follows: 

There  are  not  any  features  or  characteristics  of 
Defendant's  Exhibits  "A,"  "B,"  "C"  and  "D" 
which  are  not  readily  and  obviously  apparent  to  the 
Court  as  to  which  I  could  give  any  enlightenment, 
i  think  they  are  all  quite  clear  on  the  face.  I  have 
called  attention  to  the  arrangement  of  the  heating 
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coil  and  called  attention  to  the  fact  that  there  are 
some  elements  of  the  earlier  ones,  the  fluted  stand, 
for  instance,  that  is  not  in  the  latter  device,  that  is 
not  in  the  No.  7  heaters.    A  close  inspection  shows 
that  the  reflectors  of  all  four  devices  built  earlier 
than  No.  7  have  a  single  thickness,  that  is,  in  the 
[52]     earlier  devices,  No.  1,  No.  2, 2b,  and  3  (Defend- 
ant's Exhibits  "A,"  "B,"  "C,"  and  "D")  had  a 
single  thickness  of  the  reflector  on  the  back,  whereas 
in  No  7  there  are  two  thicknesses  giving  a  dead  air 
space  in  between.    I  might  add  that  double  casing 
allows  of  bringing  out  of  the  electric  leads  a  little 
better  form.    You  will  notice  that  in  all  of  these 
prior  devices  there  are  two  exposed  terminals,  re- 
quiring insulation,  sufficient   to    protect    from    the 
atmosphere,  whereas  in  the  No.  7  device  all  that  is 
arranged  on  the  inside,  between  the  two  casings,  so 
that  the  leads  come  out  through  a  single  opening; 
that  is  a  much  better  arrangement.     Of  course  the 
reason   for   the   two   connections   comes   from   the 
fact  that  they  use   a  transversely   arranged   coil, 
and  it  is  necessary  to  make  contact  at  the  two  ends 
of  that  coil;  of  course  the  coil  being  long  requires 
that  the  connections  to  it  be  quite  a  distance  apart, 
so  that  necessitates  bringing  the  contacts  out  from 
the  rear  of  the  casing  at  quite  a  distance  from  each 
other     I  might  point  out  that  with  the  straight 
line  form  of  heating  coil,  as  used  in  the  Westmg- 
house  device,  that  connections  to  the  coil    can    be 
made  much  more    readily    and   without   havmg    a 
double  casing.    Of  course,  I  point  out  that  the  ear- 
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lier  devices  were  nickel  plated,  whereas  the  later 
ones  are  copper  colored.  With  reference  to  No.  1, 
2,  2b  and  3  appearing  here  as  Defendant's  Exhibits 
^'A,"  "B,"  ^'C"  and  -D,"  those  early  devices  do  not 
have  the  marginal,  relatively  wide  marginal  flange 
and  the  double  casing  found  in  No.  7  Majestic 
heater,  those  earlier  devices  do  not  have  those  pro- 
tective features. 

Cross-examination  of  Witness  BEAM. 

On  cross-examination  the  witness  BEAM  testified 
as  follows: 

I  am  one  of  the  salaried  employees  of  the  West- 
inghouse Electric  &  Mfg.  Co.  and  have  been  such 
since  1916,  but  either  directly  or  indirectly  I  have 
been  connected  with  them     [53]     since  1899.     The 
principal  place  of  business  of  that  company  is  at 
Pittsburgh,  but  they  have  offices  in  New  York  City, 
and  I  have  a  room  there  in  those  offices  as  any  other 
employee  would  have.    I  am  a  mechanical  and  elec- 
trical expert  employed  by  them  in  reference  to  their 
various  devices.     In    reference    to    nichrome    wire 
used  in  some  of  the  devices,  it  is  the  wire  referred 
to  by  me  as  being  covered  by  the  Marsh  patent  and 
used  by  the  Westinghouse    Company    in    its    coil 
under  a  license  from  the  owners  of  the  Marsh  pat- 
ent.    The  final  arrangements  for  the  license  were 
made  in  the  middle  of  1917,  prior  thereto  the  West- 
inghouse   Company   used    in    the    unexposed    heat- 
ing  element   a   wire   made   by   the   Driver   Harris 
Company  which  had  no  chronium  in    it,    and    also 
some  nichrome  wire  made  bv    the    Driver    Harris 
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Company  and  some  excello  wire,  a  German  wire. 
While  the  final  arrangements  with  reference  to  the 
license  were  not  completed  until  the  summer  of 
1917,  we  actually  had  the  license  through  our  sub- 
sidiary company,  the  Westinghouse  Electric  Pro- 
ducts Company,  some  time  before  that,  but  there 
was  considerable  litigation  over  the  matter  so  that 
the  whole  subject  was  not  cleared  up  until  the  sum- 
mer of  1917.  This  Excello  wire  which  I  referred 
to  was  on  sale  in  the  United  States,  but  during  the 
war  it  was  impossible  to  get  it.  I  believe  it  was  on 
sale  as  early  as  1912,  and  I  believe  anybody  in  the 
United  States  could  use  it  who  chose  to  purchase  it, 
if  he  overlooked  the  Marsh  patent  for  the  time  be- 
ing. The  Westinghouse  Company  had  used  some  of 
this  excello  wire  but  they  used  as  little  as  they 
could. 

Mr.  Thornton  and  Mr.  Forsbee  got  up  the  de- 
sign of  the  Westinghouse  heater  that  is  involved 
here.  Mr.  Thornton  was  an  engineer  in  the  heat- 
ing department  and  Forsbee  was  his  assistant,  I 
believe.  Neither  of  these  gentlemen  came  out  with 
me  and  they  are  not  available  as  witnesses  here. 
Mr.  Thornton  is  at  Mansfield,  Ohio,  and  I  don't 
know  where  Mr.  Forsbee  is.     [54] 

When  I  said  that  the  Westinghouse  Company 
had  at  that  time  available  for  use  in  getting  up 
their  design  this  Simplex  Conduits  English  patent, 
I  mean  simply  that  that  was  an  open  public  docu- 
ment that  they  could  refer  to  if  they  desired,  a  part 
of  the  prior  art   I  suppose  you  could  consider  the 


Westinghouse  Electric  <f  Mfg.  Company.      65 
(Testimony  of  Victor  S.  Beam.) 
Brown  No.  7  heater  a  part  of  the  prior  art  in  a 
sense.     I  believe  the  Westinghouse  Company  began 
getting  up  this  design  in  the  latter  part  of  1917, 
but  production  was  held  up  on  account  of  the  war 
until  the  latter  part  of  1918  I  believe.     As  near  as 
I  can  recollect,  the  first  ones  were  put  on  sale  in 
the   latter   part   of   1918.     When   I   say   they   had 
available   for   their   purpose   this    English   patent, 
I  do  not  think  that  they  placed  the  English  patent 
before  them  and  proceeded  to  make  a  design  corre- 
sponding with  that  patent;  engineers  do  not  usually 
work  that  way.     They  also  had  available  in  making 
up  the  design  everything  that  was  known  at  that 
time.     They  may  have  taken  a  Brown  No.  7  heater 
and  examined  that  and  looked  it  over  and  noted  its 
characteristics  at  the  time  they  got  up  the  Westing- 
house heater.     I  do  not  know  of  my  own  knowledge 
regarding  that   matter.     The   Westinghouse    Com- 
pany has  a  heater  here  which  has  a  clam  shell  re- 
flector.    They  began  to  manufacture  and  sell  that 
device  in  1912  and  1913,  and  they  sold  devices  of 
that  kind.     Mr.  Geiger  got  up  the  device,  and  he  is 
the  gentleman  to  whom  the  patent  was  issued  and 
it  has  been  assigned  to  the  defendant.     Defendant's 
counsel  has  produced  a  heater  here  which  consists 
of  a  deep,  parabolic  reflector  mounted  on  a  stand, 
which  could  have  been  made  in  that  way  instead  of 
making  it  in  the  way  of  a  fluted  cone.     That  par- 
ticular device  was  made  in  Mansfield,  Ohio,    at  our 
plant,  and  was  manufactured  for  illustrative  pur- 
poses in  this  case,  as  an  interpretation  of  the  pat- 


66    Majestic  Electric  Development  Company  vs. 

(Testimony  of  Victor  S.  Beam.) 
ent.  It  was  not  manufactured  for  sale.   We  have  not 
any  like  that  for  sale.     The  other  device  consisting 
of  a  fluted  cone,  that  is  in  the  same    [55]    category, 
that  is  to  say,  it  was  made  for  illustrative  purposes 
in  this  case  in  our  plant  at  Mansfield,  Ohio,  as  an 
interpretation  of  the  British  patent,  possibly,  well, 
possibly  under  my  direction  and  possibly  under  Mr. 
Carr's.     I  was  present  at  Mansfield,  Ohio,  when  it 
was  being  made,  and  I  think  the  only  actual  sug- 
gestion I  made  was    to    make    the    casing    a    bit 
thicker    so    that    it    would    hold    its    shape.      Mr. 
Thornton  really  supervised  the  actual  construction. 
Mr.  Carr  instructed  Mr.  Thornton  and  I  did,  too,  to 
make  it  according  to  the  construction  of  the  British 

patent. 

Instructions  were  given  by  Mr.  Carr  as  to  how 
to  make  it.  In  making  the  Westinghouse  heater 
which  is  involved  in  this  case,  we  made  a  flat 
curve  instead  of  a  deep  one  as  shown  in  the  Sim- 
plex Conduits  device  because  we  wanted  a  little 
wider  spread.  With  a  longitudinal  arrangement  of 
the  coil  we  would  have  to  make  the  bowl  to  fit  it  to 
get  the  best  distribution  of  heat  on  the  radiating 
area.  They  apparently  found  that  that  shape 
caused  the  best  heat  distribution.  I  am  sure  that 
is  what  they  were  after.  I  think  it  did  give  a  better 
heat  distribution  than  the  particular  form  of  para- 
bola shown  in  the  English  patent.  The  patent  men- 
tions that  you  can  get  divergent  or  parallel  or  con- 
vergent rays.  It  gives  wide  instructions  there. 
You  could  readily  make  a  wider  one  under  the  pat- 
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ent.     There  are  no  directions  in  the  patent  as  to 
what  kind  of  parabola  you  would  make,  whether 
deep,  flat  or  more  elongated,  there  are  no  directions 
in  there  as  to  what  kind  of  parabola  you  can  make. 
The  only  suggestion  about  it  at  all  would  be  the 
most  natural  one  to  make  in  the  first  instance,  al- 
though you  were  not  limited  to  that.     You  would 
make  one  of  the  shape  more  nearly  corresponding 
to  the  cone  shown  there,  you  have  a  wide  choice 
under  the  language  there.     That  choice  is  left  to 
the  party  who  wants  to  make  a  parabolic  reflector  in 
accordance  with  that    suggestion.     It    is    stated   in 
there  that  the  interior  may  be  smooth ;  that  would 
necessarily  apply  as  well  to  the    \pQ}    parabola  as  to 
the  cone.     Of  course  the  man  who  designed  that 
tended  rather  towards  the  artistic  because  he  showed 
the  fluted  cone;  all  those  British  things  are  rather 
more  ornamental. 

On  redirect  examination  the  witness  said: 
''I  do  not  know  the  composition  of  the  Excello 
wire  to  which  my  attention  has  been  called.  I  am 
quite  sure  it  has  some  nickle  and  some  chronium  in 
it,  but  the  exact  composition  of  it  I  do  not  know  at 
this  time." 

Defendant  then  offered  in  evidence  certified  copy 
of  U.  S.  letters  patent  No.  881,017,  issued  to 
W.  E.  H.  Morse  on  March  3,  1908,  and  the  same  was 
marked  Defendant's  Exhibit  "F." 

Also  copy  of  U.  S.  patent  No.  1,104,168,  issued  to 
Albert  J.  Geiger,  assignor  to  Westinghouse  Electric 
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and  Manufacturing  Co.   on  August  8,   1916,  which 

was  marked  Defendant's  "G." 

Also  copy  of  the  U.  S.  patent  No.  1,120,003,  issued 
to  A.  A.  Warner  assignor  to  Landers,  Frary  & 
Clark,  on  December  8,  1914,  which  was  marked  De- 
fendant's Exhibit  "H." 

Also  copy  of  U.  S.  patent  No.  1,190,551,  issued  to 
Milton  H.  Shoenberg,  assignor  to  Majestic  Electric 
Development  Co.  on  September  1,  1914,  which  was 
marked  Defendant's  Exhibit  "I." 

Also  a  model  as  illustrative  of  the  disclosure  of 
the  British  patent  19,971  application  filed  Septem- 
ber 4,  1913,  and  accepted  September  4,  1914,  and  the 
same  was  marked  Defendant's  Exhibit  "J." 

Also  a  fluted  cone  produced  as  illustrative  of  the 
reflector  shown  in  the  British  patent,  19,971,  appli- 
cation filed  Sept.  4,  1913,  and  accepted  Sept.  4,  1914, 
and    the    same    was    marked    Defendant's    Exhibit 

Defendant  read  in  evidence  two  letters  received 
from  Mr.  John  H.  Miller,  representing  the  Majestic 
Electric  Development  Company,  as  follows:     [57] 

''December  31,  1918. 
''Westinghouse  Electric  &  Mfg.  Co., 
165  Broadway, 

New  York  City,  N.  Y. 
Gentlemen : 

On  behalf  of  my  client,  the  Majestic  Electric  De- 
velopment Company  of  this  city,  I  beg  to  notify  you 
that  the  electric  heaters,  shown  on  page  16  of  the 
Westinghouse  Catalogue,  Section  8-C,  of  November, 
1918,  known  as  'Cozy-Glow  Radiator,'  are  an  in- 
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fringement  upon  United  States  letters  patent  No. 
1,245,084,  of  October  30,  1917,  and  U.  S.  design  pat- 
ent 51043,  of  July  17,  1918,  also  U.  S.  Letters  Pat- 
ent No.  1255814  of  February  5,  1918,  all  of  wMch 
patents  are  owned  by  the  said  Majestic  Electric  De- 
velopment Company. 

The  object  of  this  letter  is  to  advise  you  of  the 
said  infringement  and  request  a  discontinuance  of 
the  same.     In  default  of  compliance  with  this  re- 
quest, we  shall  be  under  the  necessity  of  commencing 
suit  against  you  in  the  United  States  District  Court 
for  infringement  and   a  recovery  of  damages  and 
profits.     It  is  possible  that  in  marketing  this  device 
you  were  not  aware  of  the  existence  of  these  patents 
or  that  you  were  interfering  with  the  rights  of  my 
client.     Consequently,  before  instituting  suit,  I  shall 
be  pleased  to  hear  from  you  relative  to  this  matter, 
and  an  early  response  will  greatly  oblige 
Yours  very  truly, 

''JOHN  H.  MILLER." 
"February  7,  1919. 
"Westinghouse  Electric  Mfg.  Co., 
165  Broadway, 

New  York  City,  N.  Y. 
Gentlemen : 

Attention  of  Mr.  Victor  S.  Beam. 
During  an  extended  absence  from  my  office  notice 
was  sent  to  you  by  my  managing  clerk  charging  in- 
fringement of  certain  patents  owned  by  the  Majestic 
Electric  Development  Co.,  and  I  have  your  favor  of 
January  6th  requesting  the  specification  of  the 
claims  of  patents  relied  on. 
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In  reply  I  beg  to  say  that  the  claims  and  patents 
relied  on  are  as  follows,  viz. : 

1.  Design  patent,  No.  51,253  of  Sept.  11,  1917. 

2.  Patent  1,245,084,  of  October  30,  1917,  claim  1. 

3.  Patent  1,255,814,  of  February  5,  1918,  claim  2. 

4.  Patent  1,109,551,  of  September  1, 1914,  claim  1. 
The    above   particulars    differ   a  little   from   the 

notice  heretofore  sent  you  but  the  writer  of  the  first 
letter  was  not  fully  posted  on  the  situation  and  you 
may  disregard  the  first  notification  and  accept  this 
one  as  the  correct  one. 

Yours  very  truly, 

''JOHN  H.  MILLER." 

Defendant's  counsel  then  offered  in  evidence  a 
model  which  he  claimed  to  be  a  reproduction  of 
what  is  shown  in  the  Warner  patent.  No.  1,120,003, 
which  he  said  was  not  made  for  sale  or  copied  from 
anything  which  was  made  for  sale,  but  was  simply 
made  from  what  is  shown  in  the  patent  as  nearly  as 
he  could  [58]  make  it,  and  the  same  was  marked 
Defendant's  Exhibit  "L." 

Defendant  also  offered  in  evidence  a  device  pro- 
duced and  identified  by  the  witness  Beam  as  made 
under  and  corresponding  to  the  Geiger  patent,  No. 
1,194,168,  referred  to  as  the  clamshell  heater,  and 
the  same  was  marked  Defendant's  Exhibit  "M." 

Here  defendant  rested. 
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PLAINTIFF'S  REBUTTAL. 
Testimony  of  Edmund  N.  Brown,  for  Plaintiff  (In 

Rebuttal). 

In  rebuttal  plaintiff  produced  as  a  witness  E   N 
BROWN,  who  testified  as  follows: 

With  reference  to  the  use  of  alloys  or  wire  made 
o±  alloys,  other  than  the  Marsh  device,  in  these  ex- 
posed heaters,  we  used  either  chronium  or  nichronie 
We  used  Excello  first  obtained  from  the  Herman- 
Boker  Company  in  New  York.     It  was  a  wire  that 
was  on  sale  in  the  market,  and  we  used  it  on  all  of 
our  heaters  prior  to  the  time  that  we  commenced  to 
manufacture  our  No.  7.     We  had  no  trouble  in  get- 
ting that  wire  until  after  the  War  was  on.     The 
difficulty  then  was  because  of  war  conditions.     We 
also  used  another  wire  besides  the  Excello  called 
Calido  made  by  a  firm  at  Morristown,  N.  J.     After 
the  plaintiff  started  in  its  business  in  1914,  the  first 
heating  device  we  put  on  the  market  was  J  pendant 
type,  called  by  our  trade  name  No.  1.     The  shape 
of  the  reflector  of  the  device  was  what  we  called  a 
pie-plate  and  is  the  same  as  the  device  which  I  now 
produce. 

Here  the  device  in  question  was  put  in  evidence 
and  marked  Plaintiff's  Exhibit  6. 

(Witness  continuing:)  After  that  we  put  on  what 
is  called  a  kind  of  a  dish  plate  which  is  represented 
by  this  model.  Exhibit  -A."    It  was  made  of  nickel 
and  intended  to  be  suspended  from  a  point  of  sus- 
pension projecting  from  the  wall  or  hanging  from 
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the  wall.    We  do  not  offer  that  device  for  sale  now. 

The  second  device  which  we  put  on  the  market 
was  known  by  our  trade  name  No.  3.  It  has  a  glass 
knob,  and  it  is  represented  by  Defendant's  Exhibit 
"D."  We  have  not  continued  the  sale  of  this  de- 
vice, and  it  likewise  has  been  abandoned. 

The  next  device  we  put  on  the  market  was  the  one 
termed  by  our  trade  name  No.  10.  That  was  the 
same  shape  as  an  oil  stove.  It  had  a  back  to  it 
like  an  oil  stove,  aboue  one-third  of  it— the  front 
part  was  a  guard,  different  from  the  ones  we  have  on 
the  other  type  heaters;  it  stood  up  on  four  legs. 
It  looked  very  much  like  an  oil  stove.  We  also  dis- 
continued the  sale  of  that  device  and  it  likewise  was 

abandoned. 

The  next  device  we  put  on  the  market  was  the  one 
we  stvled  by  our  trade  name  ''No.  2,"  and  repre- 
sented by  Defendant's  Exhibit  "B."  We  aban- 
doned that  device  likewise  as  we  did  the  other  de- 


vices. 


The  next  heaters  we  put  on  the  market  were 
designated  by  the  trade  names  lb,  2b  and  3b,  which 
were  put  on  simultaneously.  They  were  to  take  the 
place  of  our  former  Nos.  1,  2  and  3.  They  had 
a  bell  shape  which  we  thought  would  be  more  effi- 
cient Defendant's  Exhibit  "C"  represents  the 
said  2b  and  lb  was  the  pendant  type,  and  the  one 
with  two  elements  was  3b.  The  lb  was  the  suspen- 
sion type,  the  2b  and  3b  were  the  same  with  the  ex- 
ception of  the  number  of  elements.     The  2b  was  to 
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take  the  place  of  the  former  2,  and  the  3b  was  to 
take  the  place  of  the  former  3.     We  proceeded  to 
sell  the  lb,  2b  and  3b,  and  we  abandoned  them  later 
The  next  heaters  were  known  by  our  trade  names 
4,  5  and  6.     They  were  of  the  square  type  or  box 
type,  and  are  illustrated  by  a  device  which  was  put 
m   evidence    in    the   prior    litigation    and    marked 
Plaintiff's   Exhibit   18.     There   were   three   figures 
shown  at  the  bottom  of  the  said  exhibit.     They  have 
the  general  appearance  of  a  guard  or  fire  pla-Je,  and 
are  called    [60]    our  box  tpye  heaters.    No  4  has  a 
single  element.  No.  5  two  elements,  and  No.  6  three 
elements.    That  and  the  dimensions  are  the  only  dif- 
ferences between  them.     We  met  «i(h  considerable 
success  in  the  sale  of  our  Nos.  i,  5  and  6  heaters, 
and  have  continued  to  sell  them  to  this  date,  and 
carry  then  in  our  catalogus  stock. 

The  next  type  of  heater  we  got  out  was  known  by 
our  trade  name  No.  7,  which  is  represented  by  my 
model  m  evidence  here,  and  that  is  the  one  I 
have  testified  about  on  direct  examination  Our 
object  m  getting  out  so  many  styles  of  these  was 
that  I  knew  I  did  not  have  the  one  that  I  wanted 
until  I  got  the  No.  7.  I  was  striving  until  I 
hit  on  the  No.  7.  I  did  not  have  the  one  that  I 
thought  was  the  proper  heater.  I  tested  ihat  mat- 
ter out  by  putting  them  on  the  market  and  before 
the  trade  and  selling  them,  and  in  this  chain  of  evo- 
lution I  finally  reached  the  No.  7  heater  and  T 
found  that  out  as  I  put  them  out  to  the  trade  The 
others  were  abandoned  all  excepting  Nos.  4,  5  and  6 
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(box  type  heaters)  which  we  are  selling  to-day,  but 
that  is  a  different  type  of  heater.    After  our  No.  7 
came  on  the  market  we  didn't  put  out  any  other 
style  or  change  the  design.     We  got  out  what  we 
called  a  No.  8  of  the  same  design,  only  that  we  put 
two  elements  on  it;  that  was  to  get  additional  heat. 
I  might  add  that  we  are  confining  ourselves  in  the 
No.  8  to  absolutely  the  same  type  reflector.     Our 
sales  of  No.  7  which  we  put  on  the  market  in  com- 
parison with  the  sales  of  previous  heaters  increased, 
you  might  say,  with  leaps  and  bounds,  I  mean  the 
No.  7  heater.    The  No.  7  heater  sold  in  much  greater 
numbers,  several  times  greater,  you  might  say,  as  it 
went  on,  and  the  sale  of  No.  7  is  increasing  all  the 
time.     The  present  year  is  the  largest  we  have  had 
up  to  date  in  the  sale  of  the  No.  7  heaters.     I  want 
to  say  one  thing.     This  year  we  are  putting  out  a 
little  larger  reflector  on  our  No.  7  and  calling  it  11, 
[61]    but  that  is  the  only  change.    We  are  calling  it 
that  to  let  the  trade  have  something  to  distinguish  it 
by.    The  diameter  of  No.  11  is  12  inches.    We  aban- 
doned the  four  types  of  heaters  and  confined  our- 
selves to  No.  7  because  we  considered  the  No.  7  a 
better  article,  and  we  sold  a  great  many  times  more 
of  the  No.  7  than  we  did  of  any  other  types. 

The  photograph  of  our  exhibit  at  the  Panama 
Exposition  which  has  been  put  in  evidence  shows 
our  former  heaters,  No.  1,  No.  2,  No.  3  and  No.  10, 
and  there  is  one  kind  of  a  bird  cage  we  had  there, 
but  it  was  only  an  experiment;  we  did  not  market 
them  generally.    We  had  one  hung  up  on  the  wall 
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that  was  portable  also,  but  we  did  not  sell  many 
of  these.  Those  were  all  of  the  portable  type.  The 
photograph  does  not  show  either  lb,  2b  or  3b. 
Those,  the  lb,  2b  and  3b  were  gotten  up  in  the  fall 
of  1915,  which  was  too  late  for  the  Exposition  to 
be  shown  in  the  photograph.  That  series,  lb,  2b 
and  3b,  was  gotten  up  to  take  the  place  of  the  1,  2 
and  3. 

Referring  to  the  heater  of  the  Simplex  Conduits, 
Limited,  of  London,  England,  designated  as  the 
British  patent,  which  has  been  offered  in  evidence 
(No.  19,971,  application  filed  Sept.  4,  1913  and  ac- 
cepted Sept.  4,  1914).  No  heaters  of  that  descrip- 
tion and  appearance  have  been  on  the  market  in 
the  United  States  that  I  know  of,  and  my  oppor- 
tunity of  determining  what  heaters  are  on  the 
market  in  the  United  States  is  that  I  make  it  my 
business  to  always  keep  in  touch  with  anything  that 
comes  out  in  our  line. 

Regarding    the    other    heater    which    has    been 
offered  in  evidence  here,  the  Warner  patent   (De- 
fendant's Exhibit  -4"),  I  talked  to  some  dealers 
and  they  tell  me  that  that  has  been  taken  off  the 
market   by   Landers,    Frary    &    Clark,    the    manu- 
facturers.    I  have  endeavored  to  find  another  one 
m  the  city  here  but  have  been  unable  to  do  so.     [62] 
When  we  got  up  our  No.  7  heaters,  the  heaters 
which   we   abandoned    and    discontinued   were    the 
"b"  type  heaters,  lb,  2b  and  3b  and  No.  10,  and 
previous  to  getting  out  of  these  types  we  had  Aban- 
doned the  others,  1,  2  and  3.     Those  prior  heaters 
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were  abandoned  because  we  were,  you  might  say, 
in  a  period  of  evolution.     We  were  experimenting 
all  the  time  to  see  what  was  the  best  and  we  found 
the   No.    7   a    better   heater,    more    efficient,    more 
ornamental   to   the   eye   and   looked   better.     Since 
we   put   our   No.   7   on   the   market,   we   have   not 
put  any  other  or  different  type  of  heaters  on  the 
market,  except  our  No.  8  which  is  the  same  as  No.  7 
with  the  exception  of  having  two  elements.     As  to 
how  our  sales  of  the  No.  7  compared  with  the  sale 
of   our    previous    heaters    which   were    abandoned, 
they  were   so   far   ahead— they   ran   into  the  hun- 
dreds of  thousands,  that  is  the  No.  7  did.     We  have 
not  sold  many  thousands  of  the  others.     The  trade 
liked  the  No.  7  better  than  the  others;  in  fact,  to 
state  an  expression  of  the  trade,  I  can  state  one 
remark,  that  we  had  out  now  the  right  kind  of  a 
heater ;  and  such  like  remarks. 

Cross-examination  of  E.  N.  BROWN. 
Our  sales  of  the  previous  heaters,  Nos.  1,  2  and  3 
and  lb,  2b,  and  3b,  were  not  confined  to  the  Pacific 
Coast.  We  were  given  to  understand  by  the  trade 
that  the  reason  why  they  seemed  to  like  the  No.  7 
better  than  the  preceding  heaters  was  that  they 
liked  the  appearance  better ;  it  was  also  a  more  effi- 
cient heater;  they  liked  the  appearance.  They 
made  the  remark,  ''Now,  you  have  got  something 
that  looks  right."  Never  prior  to  our  No.  7  heater 
did  we  market  a  heater  of  portable  type  having  a 
burnished  copper  reflector.  In  regard  to  our  ability 
of  disposing  of  all  the  heaters  of  the  beam  type  we 
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have  been  able  to  make,  I  will  say  that  we  have 
restricted  our  manufacture  on  account  of  the  in- 
fringement. We  could  make  a  [63]  great  many 
more  than  we  are  making  to-day  if  we  knew  our 
rights  were  being  protected.  We  have  not  been 
able  to  dispose  of  all  we  made.  We  carried  over 
some  last  year.  I  believe  we  could  supply  the 
entire  trade  of  the  country  if  we  had  an  unre- 
stricted right. 

The  Excello  wire  referred  to  by  me  is  similar  to 
the  Marsh  patent  wire.  We  took  a  license  under 
the  Marsh  patent  because  we  knew  we  would  be 
mfringing  if  we  did  not,  and  that  we  would  be  sub- 
ect  to  being  sued. 

We  have  a  few  of  the  heaters  preceding  No.  7  on 
hand  of  different  types  that  we  have  been  unable 
to  sell,  but  w^e  do  not  list  them  on  the  market.  We 
have  not  been  able  to  dispose  of  those  heaters. 

Defendant  then  produced  a  pamphlet  or  folder 
and  the  witness  identified  it  as  a  pamphlet  which 
plaintiff  is  now  getting  out,  containing  illustrations 
and  reading  matter  on  heaters  Nos.  4,  5,  6,  7,  8,  11, 
15,  30  and  35  types,  and  states  that  said  catalogue 
represented  all  the  types  of  heaters  which  the  plain- 
tiff was  now  marketing  except  No.  9,  which  is  sim- 
ilar to  No.  6,  only  that  it  has  two  more  heat  units, 
and  in  proportion  is  a  little  larger  in  size.  The 
document  was  then  offered  in  evidence  and  marked 
''Plaintiff's  Exhibit  9." 

Defendant  also  offered  in  evidence  an  exhibit 
referred  to  in  the  former  case  as  ''Plaintiff's  Ex- 
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hibit  18,"  for  the  purpose  of  showing  the  types  of 
heaters  of  the  plaintiff,  numbered  4  and  5  and  6,  and 
the  same  was  marked  "Plaintiff's  Exhibit  10." 

At  this  point  counsel  for  defendant,  by  permis- 
sion of  the  Court,  offered  in  evidence  a  patent 
which  had  formerly  escaped  his  attention,  copy  of 
U.  S.  Letters  Patent  No.  684,459,  issued  to  E.  F. 
Porter,  Oct.  15,  1901,  and  the  same  is  marked  "De- 
fendant's Exhibit  'N.'  "     [64] 

Testimony  of  G-eorge  J.  Henry,  for  Plaintiff    (in 

Rebuttal) . 

GEORGE  J.  HENRY,  being  duly  called  as  a  wit- 
ness on  behalf  of  plaintiff,  testified  as  follows: 

I  am  48  years  of  age  and  reside  at  the  City  and 
County  of  San  Francisco.     I  am  a  mechanical  and 
electrical    engineer    and    patent    solicitor.     I    have 
been   following   the   profession   of   mechanical   en- 
gineer for  26  years;  and  I  have  been  engaged  in 
designing  and  manufacturing  mechanical  and  elec- 
trical and  physical  devices  over  practically  all  of 
that  period  of  time.     I  have  taken  out  a  number  of 
patents  on  inventions  of  my  own.     I  have  practiced 
before    the    Patent    Office  for    the    last    seven    or 
eight  years  in  connection  with  my  professional  work. 
I  am  a  member  of  the  American  Society  of  Mechan- 
ical Engineers,  American  Society  of  Civil  Eligineers, 
associate    member    of    the    American    Institute    of 
Electrical  Engineers.    I  have  examined  a  great  many 
mechanical    devices,    including    heaters,    including 
electrical   devices   generally,   reported   on   some   of 
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them,  and  had  a  good  deal  to  do  with  the  designing 

of  many  devices  in  this  field. 

The  Morse  patent  881,017  of  March  3,  1908  (De- 
fendant's Exhibit  "F")  shows  an  incandescent 
electric  bulb  momited  inside  of  a  reflector,  and  a 
wire  cage  or  guard  stretched  across  the  reflector  in 
front  of  the  incandescent  lamp.  The  device  is  labelled 
"Heating  device."  The  reflector  is  presumably 
of  hemispherical  shape  generally,  and  the  lamp  is 
materially  out  of  focus  in  the  curve  in  figure  1,  the 
wire  screen  set  relatively  close  to  the  lamp  and  well 
within  the  reflector.  The  device  is  a  therapeutical 
instrument  and  is  intended  for  that  purpose.  The 
invention  relates  to  a  device  for  applying  heat  to  a 
portion  of  one's  body,  and  is  intended  to  be  used  in 
the  practice  of  therapeutics.  It  is  a  small  instru- 
ment to  be  taken  in  one's  [65]  hand  and  carried 
around  and  applied  to  any  place  where  you  want 
heat  transmitted.  It  is  principally  for  that  purpose. 
The  handle  of  the  incandescent  lamp  serves  as  the 
handle  for  the  device,  and  also  as  a  socket  for  the 
incandescent  lamp.  It  has  no  standard  or  anything 
of  that  kind,  and  is  for  the  purpose  of  concentrat- 
ing the  heat  upon  the  affected  parts  as  you  move 
it  around  in  your  hand  from  one  spot  to  another  to 
apply  the  heat,  apparently  by  setting  it  directly 
over  the  part  itself,  not  by  reflection,  but  by  holding 
the  heat  of  the  bulb  within  the  container. 

In  the  English  patent,  entitled  ''Simplex  Con- 
duits, Limited"  (No.  19,971,  application  filed  Sept. 
4, 1913-,  and  accepted  Sep.  4, 1914).     I  find  a  conical- 


80    Majestic  Electric  Development  Company  vs. 

(Testimony  of  George  J.  Henry.) 
shaped     container     fluted     on    its    outer     surface, 
at   least   in   the   preferable   form    and   in   all   the 
forms  illustrated.     It  is  mounted  upon  a  standard 
and  swivels  in  any  direction,  the  standard  carrying 
a  U-frame  which  is  pivoted  to  the  conical-shaped 
reflector.     The   heat   element   is   a   long   resistance 
wire  wound  upon  insulating  material  located  about 
the  axis  of  the  cone,  but  not  coincident  with  the 
axis.     A  wire  screen  is  stretched  across  the  front 
of  the  conical  opening,  so  that  the  whole  thing  has 
the  appearance  of  a  funnel.     The  device  which  you 
now  hand  me  appears  to  be  the  device  described  in 
the  English  patent.     The  interior  of  the  cone  is  cor- 
rugated, made   of   copper   or   plated  with   copper. 
The  wire  screen  is  a  wire  mesh,  what  is  known  in 
the  trade  as  wire  cloth  or  wire  mesh,  fixed  in  an 
annular  frame,  which  may  be  slipped  over  the  front 
of  the  heat  opening  of  the  conical  reflector.     It  is 
mounted  on  horizontal  trunnions  and  also  on  a  ver- 
tical swivel  or  trunnion,  so  that  it  can  be  swung 
in  any  direction,  up  or  down,  or  around  a  vertical 
axis.     That  portion  of  the  specification  which  refers 
to  changing  the  cone  to  a  parabola,  commencing  at 
line  25,  page  3  of  the  specification,  reads  as  follows : 

[66] 

''We  have  found  that  a  diameter  of  the  large 
end  approximately  equal  to  the  depth  of  the 
cone  gives  good  results,  but  the  cone  angle  may 
be  greater  or  less  than  that  was  indicated,  or 
the   reflector   may   be   in   longitudinal   section, 
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in  whole  or  in  part,  or  of  a  parabolic  or  the  like 
contour,  according  to  the  form  desired  for  the 
emergent  beam  of  rays." 
With  regard  to  the  sufficiency  of  that  disclosure 
as  to  instructing  a  person  to  make  the  heater  of 
parabolic  shape  instead  of  conical  shape,  I  don't 
think  it  is  any  more  specific  as  regards  any  other 
shape  than  that  shown  that  would  be  perfectly  ap- 
parent to  anyone  in  the  art.  A  parabolic  reflector 
to  have  any  useful  function,  would  have  to  be, 
as  the  expert  on  the  other  side,  Mr.  Beam,  stated 
it  would  have  to  have  its  source  of  heat  located 
at  the  focus  of  the  parabola;  and  with  the  long 
element  that  is  here  shown,  I  cannot  see  how  a 
parabola  could  possibly  be  effective,  for  the  purpose 
of  directing  rays  in  any  better  shape  than  this 
cone  does.  After  careful  reading  of  the  patent,  I 
came  to  the  conclusion  that  the  inventor  had  in  mind, 
rather,  the  form  of  the  curve  of  these  inverse  flutes 
rather  than  substituting  a  parabolic  form  of  the 
whole  cone.  These  individual  flutes  might  easily  be 
curved  parabolically  in  such  a  way  that  the  focus  of 
the  parabola,  or  rather,  the  focus  of  the  foci  of  the 
parabola  of  a  single  flute  would  be  coincident  with 
the  center  of  the  heat  element;  but  I  cannot  conceive 
a  parabola  in  the  plane  of  a  heat  element  as  the 
substitution  for  this  cone  which  would  perform  any 
of  the  functions  of  reflection  aimed  at  by  the  pat- 
entee when  he  says,  "You  can  direct  the  beam  as 
you  choose  by  changing  the  shape  of  the  reflector." 
With  such  a  long  heat  element,  the  divergence  from 
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the  focus  of  any  single  parabola  would  be  so  great 
over  most  of  the  portions  of  the  heat  element  that 
your  emitting  area  would  not  be  anywhere  near 
a  parallel  beam;  it  would  be  widely  divergent  from 
it.  I  am  very  sure  that  the  most  accurate  parabola 
that  could  be  [67]  constructed  as  a  substitute  for  a 
curve — and  I  have  in  mind  now  such  a  parabola  as 
has  been  presented  here  as  made  by  the  Westing- 
house  company — such  a  reflector  as  that,  I  am  very 
sure,  would  get  hot  and  make  a  divergent  beam  that 
would  cross  a  dozen  times,  probably,  in  the  parabola 
before  it  got  out,  and  would  make  a  very  wide 
divergent  beam.  I  am  referring  to  the  model  made 
by  the  Westinghouse  Company  of  the  English  Sim- 
plex patent,  or  any  similar  reflector  made  of  para- 
bolic to  be  this  form  of  heat  element  and  based 
on  any  teaching  contained  in  the  Simplex  patent. 
The  conical  fluted  type  of  reflector  is  the  only  one 
shown  in  the  illustration. 

Plaintiff  then  offered  in  evidence  the  device 
representing  the  English  patent  testified  to  by  the 
witness,  and  the  same  was  marked  "Plaintiff's  Ex- 
hibit  7." 

I  have  examined  and  understand  the  Warner 
patent,  No.  1,120,008,  dated  December  8,  1914,  De- 
fendant's Exhibit  4.  The  device  which  you  now 
hand  me  I  believe  to  be  the  same  device  as  described 
in  this  Warner  patent.  The  striking  feature  of 
this  device  when  you  look  at  it  from  the  front  is  the 
heat  element,  and  its  location  with  respect  to  the 
other  parts.    It  is  annular  in  shape  and  occupies 
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a  large  portion  of  the  entire  device.  The  large  cage 
covering  it  is  very  prominent  in  appearance.  Of 
course,  if  the  device  were  lighted  up  the  incan- 
descent lamp  will  also  be  a  noticeable  feature. 
There  is  an  incandescent  lamp  in  it,  and  the  lamp 
is  also  shown  in  the  model  which  you  have  handed 
me  and  concerning  which  I  have  testified. 

Plaintiff  then  offered  in  evidence  the  said  device 
or  model  referred  to  by  the  witness  as  representa- 
tive of  the  Warner  patent,  and  the  same  w^as  marked 
Plaintiff's  Exhibit  8. 

(Witness  continuing:)  The  device  which  has  been 
put  in  evidence  by  defendant  and  marked  Defend- 
ant's Exhibit  ''L"  is  representative  of  this  Warner 
patent.  I  do  not  consider  it  a  fair  representation 
thereof.  It  has  a  very  materially  [68]  different 
appearance.  The  same  elements  are  present,  and 
probably  function  the  same  way,  but  they  are 
materially  different  in  size  of  proportion  and  re- 
spect to  each  other.  The  heat  element  is  located 
much  deeper  in  the  reflector  than  in  the  first  one  you 
handed  me.  It  is  also  much  smaller  in  cross  sec- 
tion relatively,  resulting  in  a  very  much  less  prom- 
inent appearance.  It  is  the  dominating  element  in 
the  appearance  in  the  patent  drawing  and  also  in 
the  heater  which  you  have  handed  me  (Plaintiff's 
Exhibit  8)  as  distinguished  from  Defendant's  Ex- 
hibit ''L." 

Referring  further  to  the  English  Simplex  patent, 
I  note  that  it  does  not  very  prominently  show  in 
its   illustration   a   guard   wire   over   the   front.     It 
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states  that  it  should  be  fitted  with  coarse  wire  mesh 
or  the  like,  but  that  does  not  appear  in  the  illustra- 
tion, it  is  not  shown  in  the  illustration. 

Referring  to  a  model  which  has  been  put  in  evi- 
dence by  the  defendant  marked  ''Defendant's  Ex- 
hibit 'J,'  "  as  illustrative  of  the  Simplex  English 
patent,  I  do  not  consider  that  the  model  correctly 
represents  the  patent,  although  it  might  easily  be  a 
construction  which  one  skilled  in  the  art,  looking 
at  the  Simplex  picture  and  reading  the  Simplex 
description,  might  arrive  at  a  variation.  It  is 
materially  different  from  the  drawings  in  the  Sim- 
plex patent.  The  heat  element  is  relatively  shorter. 
The  reflector  is  curved  and  smooth  on  its  inner  sur- 
face instead  of  fluted,  and  is  provided  with  a  special 
form  of  wire  guard,  whereas  no  form  of  wire  guard 
is  illustrated  in  the  Simplex  patent. 

Cross-examination  of  G.  J.  HENRY. 
On  cross-examination  the  witness  testified  as  fol- 
lows: I  am  a  practicing  attorney  as  well  as  en- 
gineer, and  at  present  am  associated  with  Mr.  Mil- 
ler, counsel  for  plaintiff,  [69]  in  connection  with 
some  work.  I  have  stated  that  the  drawing  of  the 
Simplex  Conduits  patent.  No.  19,971  of  1913  shows 
no  guard  for  the  heater.  I  consider  that  the  part 
marked  "H"  shown  in  Figs.  2  and  3  of  sheet  1  of  the 
drawing,  also  in  Fig.  7,  to  be  the  frame  work  on 
which  the  patentee  intends  to  stretch  a  wire  mesh, 
which  wire  mesh  is  mentioned  in  the  specification. 
The  specification  does  say  on  page  3,  line  21,  "The 
end  of  the  reflector  is  fitted  with  a  guard  H,  to  pro- 
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tect  the  heating  element."  Now,  if  he  intended  the 
element  H  of  Figs.  2,  3  and  7  to  be  the  guard 
for  the  heating  element,  then  I  am  at  a  loss  to 
interpret  some  of  his  drawings.  Take,  for  ex- 
ample, Fig.  7:  This  Figure  7  is  "A  view  similar 
to  Figure  3  of  a  modification  with  three  heaters." 
He  shows  the  lines  H  commencing  apparently  at 
the  small  end  of  the  cone  and  entirely  disconnected 
in  any  way  from  the  outer  ring;  consequently  I 
cannot  see,  judging  from  that  figure  alone,  how  that 
can  be  a  guard  across  the  front  of  the  reflector, 
although  it  might  be  a  ring  inside  and  around  the 
three  elements  of  Fig.  8.  The  same  testimony  ap- 
plies to  the  showing  in  Figure  3.  The  guard  seems 
to  be  away  inside  of  the  reflector.  I  find  nothing 
in  any  of  the  other  figures  to  clear  up  such  a  hiatus. 
Figure  2  shows  the  guard  H  extending  apparently 
all  the  way  from  the  outer  ring  and  as  such  it 
would  be  a  three-wire  guard  extended  across  the 
front  of  the  heater  with  a  circular  opening  at  the 
center;  but  it  would  so  radically  diverge  from  the 
wire  mesh  mentioned  in  the  body  of  the  specifica- 
tions, that  I  am  inclined  to  think  he  did  not  mean 
it  as  a  guard  across  the  front  of  the  heater  in  the 
sense  of  the  wire  mesh  shown,  for  example,  in  the 
model  Plaintiff's  Exhibit  7.  I  have  criticised  the 
portion  of  the  patent  specification  relative  to  the 
parabolic  curvature  reflector  as  not  adapted  for  use 
with  the  heater  element  here  shown,  [70]  on  account 
of  the  length  of  the  heater  element.  It  has  not  oc- 
curred to  me  that  if  the  reflector  were  made  more 
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shallow  the  heater  element  would  naturally  be  made 
shorter  to  correspond.  Quite  the  contrary.  With 
the  type  of  parabolic  reflector  shown  in  Defendant's 
Exhibit  ''J,"  the  heat  element  would  be  shorter 
rather  than  longer.  Generally  speaking,  the  shorter 
the  distance  between  the  focal  point  and  the  direct- 
rix in  two  parabolas,  the  less  will  be  the  permissible 
area  of  volume  within  which  your  heat  should  be 
generated.  In  this  case  of  Defendant's  Exhibit 
'^J,"  we  have  rather  an  acute  parabola,  one  in  which 
the  focus  is  very  deep  seated,  nearly  to  the  bottom. 
The  result  would  be  that  your  heat  element  in  such 
parabolic  reflector  w^ould  be  very  much  smaller 
proportionately  than  if  the  focus  were  much  fur- 
ther forward;  in  other  words,  if  the  parabola 
were  flatter.  I  take  it  that  it  is  well  within  the 
scope  of  the  presumed  knowledge  of  the  designer 
to  proportion  these  parts  to  suit  the  conditions  im- 
posed by  the  laws  of  heat  generation  and  radiation. 
If  you  have  any  definite  set  or  parts  to  work  to, 
he  could  undoubtedly  proportion  a  curve  that  would 
be  well  suited  to  those  particular  parts,  but  my  tes- 
timony was  in  reference  to  a  long  heat  element. 
In  this  particular  Defendant's  Exhibit  ''J"  type  of 
parabola,  it  is  a  fact  that  the  heat  radiating  from 
the  outer  portions — I  think  I  am  safe  in  sajdng  that 
nine-tenths  of  the  outer  portions  of  the  heat  units 
upon  being  received  upon  the  wires  by  the  reflector 
will  be  projected  inward  into  the  reflector  instead 
of  outward.     [71] 
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It  was  here  stipulated  that  the  following  testi- 
mony given  by  the  witnesses,  George  J.  Henry  and 
Edmund  N.  Brown,  taken  in  Case  No.  493,  be  copied 
into  the  case  above  with  the  same  force  and  effect 
as  though  originally  taken  therein,  and  the  said  tes- 
timony of  the  said  witnesses  is  as  follows: 

Testimony  of  George  J.  Henry,  for  Plaintiff   (In 
Case  No.  493). 

In  rebuttal,  plaintiff  called  as  a  witness 
GEORGE  J.  HENRY,  who  gave  the  following 
testimony  : 

Referring  to  Defendant's  Exhibits  "A,"  '^B," 
"C"  and  ''D,"  and  comparing  them  with  the 
mechanical  structure  shown  in  the  patent  in  suit 
as  to  similarities  or  differences,  speaking  generally 
as  to  all  of  these  exhibits  to  which  you  have  re- 
ferred me,  they  are  noticeably  distinguished  from 
the  Brown  mechanical  patent  in  suit,  in  that  the 
reflector  is  not  a  concavo-convex  reflector  in 
any  sense  of  the  word,  as  contemplated  in  the 
Brown  patent.  They  are  all  devoid  of  an  annular 
member  extending  outwardly  from  the  margin  of 
the  reflector.  They  are  all  devoid  of  a  focal  point 
or  focal  area  or  volume  about  which  the  heat 
element  is  disposed.  For  the  first  and  second 
reasons  which  I  have  given,  they  fail  to  deliver  a 
radiant  beam  or  a  beam  of  radiant  energy  which 
would  be  sensed  as  heat  by  a  person  in  the  range 
of  such  a  beam.  On  account  of  the  shape  of  the 
reflectors  in  all  five  of  these  exhibits,  the  reflected 
rays,  because,  of  course,  there  will  be  reflected  rays 
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of  radiant  energy,  will  criss-cross  in  various  direc- 
tions, producing  an  hiatus  of  impacting  beams  or 
rays — not  beams — of  different  intensity  at  various 
points,    and   none    of   them   sufficiently   intense    to 
make  the  heater  useful  as  a  beam  heater  to  a  body 
located  at  any  material  distance  from  the  heater, 
itself.     With  the  exception  of  exhibit  6,  they  are 
provided  with  heat  elements,  and  exhibit  6  is  the 
dish-shaped  back  only  of  the  heater  which  was  in- 
tended to  be  furnished  also  with  a  heat  element ;  the 
reflector  or  back,    [72]     for,  really,  it  is  more  prob- 
ably a  backing  or  housing  than  a  reflector  in  all  of 
these  five  heaters,  as  rather  a  protective  shield  than 
a  protector.     It,  of  course,  does  function  to  some 
extent  as  a  reflector  in  exactly  the  same  way  that 
a   stone   wall   functions   as   a   reflector   of   radiant 
energy.    If  one  is  passing  by  a  stone  wall  on  which 
bright  sunshine  is  impinging,   you   at  once   detect 
some  reflected  warmth  therefrom,  or  at  least  you 
detect  warmth  generated  by  radiant  energy  reflected 
therefrom.     In  this  case  there  is  a  very  large  area 
reflecting  rays  of  radiant  energy  in  all  directions, 
and  if  you  are  close  to  such  a  surface  you  will,  of 
course,  receive  enough  of  these  upon  the  sensory 
nerves  of  the  body  to  experience  the  sensation  of 
heat;   in   the   same   way,    if   you   hold   your   hand 
close  to  one  of  these  heaters  in  the  exhibits  now 
under  discussion,  you  will  experience  slightly  more 
heat  in  the  front  of  the  heater  than  you  will  in  the 
back.     Some  of  this  is  due  to  reflection  of  radiant 
energy  from  the  interior  of  the  casing,  or  reflector. 
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but  the  form  of  the  reflector  in  each  of  these  ex- 
hibits  is    such    itself,    as    reflected    from    different 
portions  of  the  reflectors  themselves,  will  be  very 
divergent  in  the  aggregate,  and  in  the  case  of  any 
individual  point   or  ray,   it  will  be  in  criss-cross, 
and  will,  in  turn,  criss-cross  other  rays  in  a  way 
to  produce  a  very  highly  inefficient  radiant  emana- 
tion.    This  radiant  emanation  cannot  be   called  a 
beam  in  the  sense  of  that  which  is  producible  and 
is  produced  by  the  reflector  of  the  Brown  patent, 
with  the  heating  element  arranged  about  a  focus  or 
about  an  axis  on  which  several  foci  will  lie.     In 
either  of  the  last  two  instances  employing  a  concavo- 
convex  reflector,  that  is,   one  which  is   curved  at 
every  point  in  such  a  way  that  the  curve  is  express- 
able  by  a  mathematical  formula,   as  is  that  of  a 
circle,    or   any   of   the    conic   sections    and   certain 
other  curves;  in  the  case  of  such  a  concavo-convex 
reflector     [73]     with  a  heat  source  or  unit  mounted 
about  its  foci,  the  emanating  rays  will  be  conserved 
in  the  shape  or  form  of  a  beam,  whose  cross-section 
will  be  more  or  less  circular,  according  to  the  dis- 
position of  the  heat  unit  within  the  reflector,  and 
the  shape  of  the  reflector  surface.     Such  a  reflector 
beam  is  generated  in  and  emanates  from  the  Brown 
heater  as  constructed  in  accordance  with  the  patent 
in  suit,  and  likewise  from  the  heater  of  the  defend- 
ant's construction.     In  the  reflector  of  Plaintiff's 
Exhibit  6,  the  greater  portion  of  the  reflector,  or, 
at  least,  that  which  receives  the  greater  portion  of 
the  rays  emanating  from  the  heat  unit,  and  which. 
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to   be   efficient,   should  be   reflected   as   a  beam,   is 
in  reality  a  flat  surface.     The  same  applies  to  the 
other  exhibits,    with    the    exception    of   Defend- 
ant's Exhibit  "C,"  in  which  there  is  likewise  a  flat 
surface,    but   not    of    quite    so    great    proportions. 
This  flat  surface  will  reflect  radiant  rays  in  practi- 
cally every  direction.     These  exhibits  are  of  nickel 
or  of  nickeled  surface,  and  as  such  are  not  nearly 
as  efficient  in  the  reflection  of  the  radiant  heat  rays. 
They  are  all  devoid  of  a  cool  edge  removed  from 
the  range  of  the  impact  of  the  radiant  rays.     They 
all,   being  inefficient   reflectors,   will   become   quite 
hot,  and  the  protection  of  such  a  rim  in  their  case 
would  be  even  more  necessary  than  in  larger  re- 
flectors and  of  more  efficient  shape.     In  the   case 
of  exhibit  "D,"  there  are  two  heat  elements  mani- 
festly out  of  any  central  axis,  and  the  construction 
of  such  a  device  as  this  clearly  indicates  a  total 
avoidance  or  lack  of  appreciation  of  any  reflector 
rays  in  which  there   could  possibly  be  conserving 
in  the  form  of  a  beam.     I  have  made  tests  with 
heaters   of   the   kind   illustrated  by   these   exhibits 
which  are  before  me  with  a  view  of  ascertaining 
their  efficiency  as  compared  with  the  efficiency  of 
the  Brown  heater.    With  some  of  them  I  found  they 
were  grossly     [74]     inefficient  as  regards  the  pro- 
duction of  a  radiant  beam.     Radiant  beam  would 
be  such  a  beam  as  would  appear  of  light,  for  ex- 
ample, in  coming  through  a  hole  in  a  roof  into  a 
darkened  room;   sun  rays  would  create  a  radiant 
beam ;  the  radiant  beam  is  made  up  of,  presumably. 
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waves  in  the  ether  traveling  in  perfectly  straight 
lines  and  at  an  enormous  rate  of  speed,  the  same 
as  light;  light  being  one  of  the  manifestations  of 
radiant  energy,  and  of  a  certain  specific  wave 
length.  Other  wave  lengths  of  radiant  energy 
which  ,do  not  give  us  the  sensation  of  light  are 
observable  in  other  devices,  or  may  be  made  mani- 
fest to  us  by  other  devices,  as  for  example,  that 
which  produces  heat.  We  cannot  see  the  radiant 
energy  which  produces  heat,  but  our  sensory  nerves 
detect  the  impact  of  the  waves.  For  all  pur- 
poses of  ordinary  comparison,  it  is  well  to  think 
of  them  just  as  though  they  were  like  rays;  that 
is,  they  travel  in  a  straight  line,  they  travel  at  the 
same  rate  of  speed;  they  are  subject  to  substantially 
the  laws  of  optics  in  that  they  may  be  reflected  from 
certain  surfaces  more  than  other  surfaces.  Polished 
copper  is  a  highly  efficient  surface  for  the  reflection 
of  radiant  heat  waves,  meaning  by  that  radiant  heat 
energy  having  a  certain  range  of  wave  lengths. 

Q.  Does  the  Brown  heater  in  suit  produce  a 
beam?        A.  It   does,   decidedly  so. 

Q.  Is  there  any  utility  or  advantage  in  producing 
that  kind  of  a  beam? 

A.  A  very  great  utility,  in  that  a  relatively  small 
consumption  of  electrical  energy  may  be  trans- 
formed into  heat  waves  and  concentrated  at  a 
particular  point  without  making  necessary  the 
warming  of  the  entire  room,  for  example.  With 
the  Brown  heater  we  have  a  heater  that  will  keep 
you  comfortably  warm  in  a  perfectly  cold  room; 


92    Majestic  Electric  Development  Company  vs. 

(Testimony  of  George  J.  Henry.) 
you  can  keep  all  the  windows  open  and  still  retain 
a  very  high  degree  of  efficiency     [75]     of  warmth, 
attained  from  a  very  small  consumption  of  electrical 
energy.     It  is  quite  analogous  in  receiving  qualities, 
and  as  different  from  most  forms  of  heaters  to  an 
experience  that  one  would  have  in  walking  across  a 
glacier  on  a  very  warm  summer  day,  or  out  on  the 
snow  on  a  very  warm  day;  you  feel  a  decided  sen- 
sation of  warmth,  so  hot  at  times  you  may  have 
to  take  your  coat  off,  and  still  the  thermometer  is 
at  a  very  low  temperature.    The  reason  is  that  you 
are  receiving  a  very  intense  beam  of  radiant  energy 
from  the  snow.     The  same  will  apply  to  the  Brown 
heater.    A  thermometer  in  a  room  will  show  almost 
no  increase  of  temperature,  and  yet  you  can  get 
into    a    hot    perspiration    by    being    within    the 
beam  of  one  of  the  heaters  in  a  very  short  space 
of  time;  the  room  itself  is  not  warm,  the  air  is  not 
warm,  the  other  objects  are  not  warm;  the  warmth 
is  merely  the  sensation  you  get  from  the  radiant 
beam  on  your  body  from  the  reflector  of  the  Brown 
heater,  and,  as  such,  it  is  the  only  type  of  heater 
that  is  in  this  case  which  will  produce  the  beam. 
The   Westinghouse   I   consider   the   same   identical 
type.     These  other  heaters  do  not  produce  a  beam 
of  heat. 

Q.  Is  there  any  exhibit  in  evidence  here  of  the 
prior  art  which  does  produce  that  kind  of  a  beam? 

A.  No,  there  is  not,  precisely. 

Q.  Do  you  consider   the  production   of   a   beam 
such  as  that  as  being  new  in  Brown  so  far  as  the 
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evidence  here  shows?        A.  It  certainly  was. 

Q.  That  is  really  the  essence  of  his  discovery, 
then,  is  it?        A.  I  consider  it  so. 

The  Shoenberg  patent,  which  is  Defendant's 
Exhibit  "I,"  does  not  show  anything  with  reference 
to  this  issue  here,  any  further  than  what  is  shown 
by  these  five  exhibits  which  I  have  referred  to,  and 
my  answer  in  regard  to  the  five  exhibits  applies 
also    [76]    to  the  Shoenberg  patent,  No.  1,109,551. 

The  Morse  device  (Defendant's  Exhibit  "F") 
IS  one  for  the  purpose  of  concentrating  heat  upon  a 
certain  portion  of  the  body  for  therapeutical  use, 
primarily,  and  is  a  heat  container  rather  than  a  heat 
reflector,  the  idea  of  the  patent  being  clearly  ex- 
pressed as  intending  to  conserve  the  heat  within 
the  bowl-shaped  member  No.   1. 

The  COURT.— Does  that  throw  a  beam,  or  does 
it  not? 

A.  I  would  consider  that,  if  utilized  on  standards, 
it  would  go  a  little  closer  to  throwing  a  beam  than 
would  the  nickel-plated  devices  and  the  Shoenberg 
dish  form  to  which  I  have  testified,  but  the  source 
of  heat  is  very  clearly  and  materially  removed 
from  the  focus,  and  the  edges  of  the  reflector 
are  extended  over  in  such  a  way  that  most  of  the 
beam  thrown  from  the  back  of  the  reflector  would 
be  interfered  with  by  the  side  before  it  ever  left 
the  reflector,  with  the  result  that  you  would  have 
a  very  inefficient  reflection  of  heat  rays,  and  a  very 
material  divergence  as  soon  as  you  got  away  from 
the  front  edge.     The  purpose  of  the  inventor  was 
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to  concentrate  his  heat  along  the  line  corresponding 
with  the  flange,  numeral  2,  and  it  might  be  efficient 
for  that,  but  would  not  be   efficient  as  a  radiant 
reflector  for  producing  a  beam.     Defendant's  Ex- 
hibit "G,"  Geiger  patent,  in  connection  with  the 
model  which  has  been  put  in  evidence  as  an  ex- 
emplification of  it  and  marked  Defendant's  Exhibit 
"M,"   is   very   decidedly   different   from   anything 
shown  in  the  Brown  patent,  in  that  the  reflection 
from  that  would  be  spread  over  a  very  large  surface 
and  of   a  highly   irregular   nature.     The  rays   of 
radiant  energy  would  criss-cross  and  diverge  to  a 
degree   exactly  the   contrary   of  that   desired  in  a 
beam  heater.     It  is  just  the  antithesis  of  a  beam 
heater.    Referring  to  the  English  patent  which  has 
been  referred  to  as  the  Simplex  patent,  No.  19,971,  a 
reflector     [77]     of  a  form  corresponding  with  the 
casing  or  outer  sheet  of  the  reflector  of  this  patent 
would  not  throw  a  beam  in  any  sense  of  the  word. 
Most  of  the  heat  rays  will  be  reflected  back  and  forth 
within  the  heater  device,  itself,  resulting  in  heating 
up  the  reflector,  rather  than  in  securing  reflection. 
The  few  rays  that  will  be  thrown  outwardly  will  be 
criss-crossed  in  all  directions,  doing  just  the  con- 
trary of  a  beam.     The  shape  of  the  reflector,  the 
flutes  that  are  in  it,  its  long  heat  element,  and  its 
conical  lines,  would  produce  that  criss-cross.     Re- 
ferring to  the  Warner  patent.  Defendant's  Exhibit 
"H,"  the  same  applies  to  this  heater;  it  will  not 
produce   a   beam   in   the    sense   that    I  have   been 
employing    this    term,     and    as    contemplated    in 
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the  Brown  heater.  The  object  of  this  and  other 
heaters  in  the  art  seems  to  have  been  the  produc- 
tion of  warm  air,  with  the  idea  that  the  trans- 
ference of  warm  air  by  convexion  will  do  the  de- 
sired heating.  The  Brown  heater  is  not  intended 
to  produce  warm  air,  it  being  distinctly  a  radiant 
heater  as  distinguished  from  the  type  of  heater 
indicated  in  the  Warner  patent.  For  example, 
Warner  says  very  clearly,  commencing  at  line  52, 
page  1  of  his  specification,  "Substantially  all 
the  surface  of  the  resistance  wire  is  open  to  contact 
with  the  air,  producing  a  structure  in  w^hich  the 
heating  effect  has  the  greatest  possible  efficiency, 
with  the  result  that  the  device,  as  a  whole,  though 
in  a  small  and  readily  portable  form,  is  capable 
of  readily  heating  large  volumes  of  air,  making  it 
particularly  useful  for  the  heating  of  rooms." 

The  mamier  in  which  the  annulus  carrying  the 
resistance  is  formed  and  its  location,  materially 
away  from  any  focal  range,  clearly  indicates  the 
intent  of  the  patentee  was  not  the  employment  of 
a  reflecting  surface  to  produce  a  beam,  nor  did  he 
produce  a  reflecting  surface,  a  heat  unit  which 
would  produce  a  beam,  but,  rather,  a  container  or 
circulating  structure  [78]  about  w^hich  air  w^ould 
circulate  and  be  heated. 

Referring  to  the  Porter  patent,  Defendant's  Ex- 
hibit "N,"  this  is  an  electric  fan  in  which,  by  the 
employment  of  resistance  embedded  in  or  upon  the 
blades  of  the  fan  the  inventor  contemplated  the 
w^arming   of   air   w^hich   would   pass   over   the   fan 
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blades  when  the  fan  was  in  operation;  the  air 
passing  over  the  blade  would  become  warm  and 
would  be  thrown  out,  and  by  convexion  would  warm 
objects  on  which  the  so  heated  air  would  subse- 
quently impinge.  It  is  not  a  beam  heater  in  the 
same  sense  at  all  as  Brown,  nor  is  it  a  beam  heater 
in  any  sense. 

Q.  Eef erring  to  this  Westinghouse  heater.  Plain- 
tiff's Exhibit  5,  please  state  whether  or  not  the 
curved-over  outer  edge  of  the  reflector  that  is  there 
shown  can  be  properly  termed  in  mechanics  as  a 
bead? 

A.  I  do  not  so  consider  it,  and  in  mechanics  I 
would  consider  the  proper  term  to  apply  would  be 
a  flange.  A  bead  is  ordinarily  where  the  metal  is 
turned  over  on  itself,  and  in  intimate  contact,  with- 
out air  space  between,  and,  moreover,  forms  a  com- 
plete circle  or  substantially  a  complete  circle.  This 
is  a  flange  in  every  sense  of  the  word  in  mechanics, 
and  in  the  sense  of  the  Brown  patent. 

Cross-examination. 

Mr.  CARR. — ^Q.  What  is  the  turned-over  edge  of 
the  part  marked  "1"  in  the  drawing  of  the  patent 
in  suit? 

A.  That  is  a  flange.  It  is  not  the  entire  flange 
contemplated  in  the  patent,  but  it  is  in  mechanics 
a  flanged-edge  on  the  reflector  1. 

The  COURT. — Q.  Suppose  it  were  not  turned 
over,  w^hat,  then,  would  it  be? 

A.  Do  you  mean  if  it  were  at  right  angles  to  the 
axis? 
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Q.  No.  If  this  were  not  turned  over  at  all,  it 
would     [79]     be  a  flange,  would  it  not? 

A.  Yes,  it  would,  in  mechanics. 

Q.  Being  turned  over,  what  is  the  turned-over 
part  called? 

A.  If  I  were  describing  that  to  a  workman  in 
metal,  I  would  call  it  a  turned-over  flange.  In 
order  to  describe  it  fully  to  him  he  would  have  to 
be  given  a  sketch;  whereas,  if  he  were  making  the 
reflectors  and  I  instructed  him  to  put  a  bead  on 
the  outer  edge,  I  am  sure  he  would  know  at  once 
what  I  meant  and  would  produce  a  bead  on  there. 
Flanges  are  of  various  forms,  depending  on  the 
purpose   for  which  they  are  intended. 

Mr.  CARR. — Q.  In  view  of  your  criticism  of 
what  is  shown  in  the  Shoenberg  patent.  No.  1,109,- 
551,  please  note  this  language  appearing  on  lines 
48  to  53,  page  1,  specifications. 

"The  reflector  consists  preferably  of  a  highly- 
polished  metal  shell  1,  which  is  somewhat  hemi- 
spherical or  dome-shaped,  and  serves  to  reflect  the 
heat  waves  received  from  the  heater  and  direct 
them  outwardly  from  its  inner  concave  surface." 
To  your  mind,  what  is  the  significance  of  that? 

A.  That  portion  of  the  reflector  is  of  concave 
form,  and  does  reflect  rays  outwardly.  The  edges 
of  the  reflectors  in  the  several  nickel-plated  ex- 
hibits, "A"  to  "D,"  and  6,  to  which  I  previously 
testified,  all  answer  that  description.  That  is,  a 
portion  of  the  reflector  is  of  a  curved  form;  that 
curve   does  reflect  rays  outward,  but  it   does  not 
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follow  that  those  rays  take  the  form  of  a  beam, 
which  are  collected  together  in  the  form  of  a  beam; 
in  fact,  they  are  not  in  any  of  these  exhibits,  or  in 
that  patent. 

Q.  Is  there  any  criss-cross  and  divergence  of 
heat  waves  in  the  operation  of  the  devices  of  the 
patent  in  suit? 

A.  There  is  to  a  small  degree,  a  very  small  degree 
compared  with  the  previous  art.  There  is  some 
direction  outwardly  in  the  previous  art,  but  to  a 
very  small  degree.  The  beam  is  formed  very  per- 
fectly in  the  Brown  heater,  the  device  of  the  [80] 
plaintiff,  so  much  more  perfectly  than  it  is  in  any  of 
the  heaters  of  the  previous  art  that  there  is  no  com- 
parison as  regards  the  utility  of  that  beam  form  of 
heater.  I  know  that  from  very  close  investigation 
in  experimental  work  on  a  great  many  different 
forms.  I  have  not  made  comparative  tests  of  all 
the  heaters  which  I  have  been  criticising.  I  have 
made  them  of  a  great  many  different  forms  of  re- 
flectors. I  have  made  a  very  close  study  of  the 
reflection  of  a  radiant  energy  from  a  heat  unit  on 
various  surfaces  and  under  varying  conditions,  but 
not  with  the   specific   devices   I  have   referred  to. 

Q.  You  have  mentioned  that  fact  that  the  devices 
appearing  here  as  Defendant's  Exhibits  "A,"  "B," 
"C"  and  ''D"  have  nickel  plates;  what  significance 
do  you  attach  to  that? 

A.  Two  very  important  points — the  first  one  is 
very  important;  I  do  not  consider  it  as  efficient  a 
surface  for  the  reflection  of  radiant  energy.     The 
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second  is  the  question  of  appearance.     I  consider 
that  the  copper  has  a  very  superior  appearance  to 
the  nickel.     It  suggests  warmth. 

Q.  So  far  as  the  matter  of  efficiency  is  concerned, 
your  opinion  is  based  upon  test,  or  theory? 

A.  Largely  theory.  I  have  made  no  tests  on  the 
nickel  surfaces  that  warrant  me  in  saying  that. 

Q.  In  the  matter  of  the  Plexism  heater,  a  sample 
of  which  has  been  called  particularly  to  your  atten- 
tion during  your  direct  examination,  I  desire  to  call 
your  attention  to  Defendant's  Exhibit  8  attached 
to  and  forming  a  part  of  a  deposition  on  file  in  this 
suit,  in  which  appears  an  illustrative  diagram,  and 
the  following  statement : 

"When  on  circuit  the  appearance  is  that  of  a 
glowing  circle  of  fire  which  produces  a  most  cheerful 
effect  of  heat  rays  being  thrown  forward  in  a  more 
or  less  parallel  beam  in  any  direction,  according  to 
the  angle  at  which  the  reflector  is  swiveled. "     [81] 

In  view  of  that,  are  you  still  of  the  opinion  that 
the  patent  in  suit  is  the  first  disclosure  of  the  beam 
type  of  heater  % 

A.  I  certainly  am.  This  reflector  that  you  have 
referred  me  to,  and  particularly  the  diagram  showing 
the  arrows  indicating  supposititious  divergent  rays, 
I  will  say  that  in  all  probability  those  specific  rays 
will  be  thrown  out  from  that  form  of  reflector,  and 
that  form  of  heater,  but  that  is  about  all  of  the 
rays  that  will  be  thrown  out,  a  very,  very  small  per- 
centage of  the  total  heat.  The  rays  that  come 
from  every   other  point   on  that   long  heat-gener- 
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ating  unit  will  be  thrown  at  all  kinds  of   angles, 
every  possible  angle.     So  that  the  actual  rays  which 
will  emanate  from  there  in  an  axial  direction  are 
but  a   small   percentage    of   the    total   that   I    am 
convinced  more   than   ever  that  that   form   of   re- 
flector would  be  inefftcient  for  the  production  of  a 
beam.     There    is    no    question    but    that    the    man 
wanted  to  produce  a  beam,  but  he  did  not  do  it  in 
this  form  of  reflector,  or  in  that  form  of  heater. 
He  would  have  to  get  up  pretty  close  to  that  to  feel 
the    radiant    energy.     That  is  my  opinion,  with  a 
given  quantity  of  electrical  energy  expended,  you 
will    have  to  get  up  pretty    close  to  that,  with  a 
Shoenberg  form  of  heater,  to  feel  the  radiant  beam. 
It  will  probably  generate  as  much  heat— there  is  no 
question  about  that,  as  Mr.  Bean  pointed  out,  but 
that  heat  will  not  be  directed  in  the  form  of  a  beam 
with  a  sufficient  efficiency  to  warrant  calling  that 
form  of  heater  a  beam  heater.     It  will  get  hot  itself, 
it  will  heat  the  air  around  it  locally  a  little  bit,  and 
heat  will  be  extending  that  way;  but  in  the  Brown 
form  of  heater,  the  idea  was  and  the  result  was  that 
a  larger  percentage   of  that  heat  is  gathered  and 
thrown  out  in  the  form  of  a  beam  as  radiant  energy. 
This  diagram  which  you  have  handed  me  is  highly 
misleading;  it  is  purely  an  advertising  stunt;  it  is 
a  salesman's  idea  of  how  to  present  a  thing  to  the 
public  and  get  them     [82]     to  buy,  and  I  have  no 
doubt  he  put  it  over.     But  it  is  as  misleading  as  a 
diagram  could  be  as  regards  the  rays  that  emanate 
from  the  inside  of  that  form  of  heater  in  action. 
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Q.  That  is,  you  would  put  it  in  the  same  class 
with  the  Majestic  heaters  that  preceded  the  No.  1? 

A.  Generally  speaking,  as  regards  inefficiency  in 
the  production  of  a  radiant  beam,  yes.  The  man 
who  made  this  diagram  undoubtedly  drew  his  lines 
backward;  he  started  out  with  straight  line  in- 
dicating an  emanating  beam  which  he  wanted  to 
obtain ;  he  came  back  on  to  one  spot  of  his  reflector ; 
then  he  made  his  angle  of  incidence  equal  to  his 
angle  of  reflection,  and  found  that  would  fall  on 
the  heat  element  at  a  certain  spot,  and  he  argues 
that  that  is  the  spot  that  reflects  that  beam.  Well, 
it  does.  But  what  happens  to  all  of  the  reflected 
rays  from  the  other  spots  on  that  heat  element;  it 
is  a  great,  long  heat  element,  and  every  point  on 
that  heat  element  is  impinging  rays  on  the  same 
identical  spot  on  the  reflector,  and  they  are  going 
in  every  possible  direction.  It  shows  a  total  mis- 
conception of  the  construction  of  a  reflector  and  a 
heat  unit  to  produce  a  radiant  beam. 

Q.  Your  contention  then  is,  as  I  understand  it, 
that  the  Brown  No.  7  heater  embodies  a  concavo- 
convex  reflector,  and  that  nothing  prior  to  that  did*? 

A.  No,  I  didn't  say  that  at  all.  My  answer  was 
very  clear,  that  it  embodied  a  concavo-convex  re- 
flector with  a  heat-generating  unit  about  the  focus 
or  focal  range  of  that  reflector,  and  that  as  such  I 
consider  it  the  first  in  the  art  to  produce  an  efficient 
radiant  beam. 

Q.  When  you  say  "about,"  you  mean  projecting 
through,  do  you? 
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A.  I  meant  just  exactly  what  I  said,  "around." 
The  focus  falling  within  the  heat  unit  is  what  I 
meant. 

The  COURT.— Q.  Would  that  he  true  of  the  War- 
ner patent? 

A.  No,  it  would  not  he  true  of  the  Warner  at  all. 
[83] 

Q.  Why  isn't  the  heating    element    around    the 

focus  there? 

A.  I  say  the  focus  falling  within  the  heating  ele- 
ment. In  the  Brown  patent  we  have  a  heating  ele- 
ment like  this,   the   focal   point   falls  within  that 

range. 

Q.  I  was  trying  to  get  the  sense  in  which  you  used 
the  word  "around"  or  "within." 

A.  Within  the  range  of  heat  generation.  The 
heat  generation  is  off  in  here.     It  is  a  circle  in  this 

case. 

Q.  If  that  circle  were  closed,  then  it  would  fall 
within  your  definition? 

A.  If  it  were  all  like  this,  yes.  You  mean  if  all 
this  in  here  were  closed  up  and  all  generating  heat? 

Q.  Yes.        A.  That  would  he  true. 

Mr.  CARR.— Q.  Is  that  true  of  the  defendant's 
heater,  in  your  opinion?        A.  Is  what  true? 

Q.  I  mean,  is  it  true  that  the  focus  of  the  reflector 
falls  within  the  heat  element? 

A.  It  does.  The  focal  range  does  for  a  radiant 
beam.  What  you  probably  have  in  mind  is  this, 
Does  the  center  of  the  circle  which  forms  the  re- 
flector fall  within  the  heat  unit? 
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Q.  That  is  the  focus,  isn't  it? 
A.  No,  it  is  not,  in  any  sense  of  the  word. 
The    COURT. — Q.  I    want  to  ask  one  question. 
Should  I  desire  to  experiment  with  these  various 
devices  by  the  use  of  light,  as  I  understand  you,  the 
laws  of  light  are  substantially  the  same  as  the  laws 
of  this  radiant  heat  energy? 
A.  As  regards  reflection,  yes. 

Q.  In  other  words,  if  they  would  throw  a  beam  of 
light,  they  would  throw  a  beam  of  heat  energy. 

A.  Yes;  in  that  case  your  light  source  should  be 
the  same  size  and  position  as  the  heat  source.     If 
we  think  of  these  utilizing  light  in  place  of  the  heat 
unit,  it  is  true  that  in  every  one  of  them  you  will 
get    light    reflections  from  your  reflector.     In  the 
Plexism,  you    [84]    would  get  a  decided  hght  reflec- 
tion, but  if  you  will  get  off  materially  to  one  side  you 
will  also  get  your  light  reflections,  by  which  is  indi- 
cated that  heat  beams  will  also  come  very  much  to 
one  side.     If  you  take  the  form  of  the  Brown  and 
of  the  Westinghouse  and  stand  in  front  of  it  with 
a  source  of  light  here,  and  the  heat  unit,  by  itself, 
will  produce  a  source  of  light  for  you— it  is  the  way 
to  try  them  out;  you  will  see  the  whole  flowing  bowl 
in  each  case  at  a  material  distance  away  in  line 
with  the  beam,  in  line  with  the  axis;  if  you  get 
a  little  bit  to  one  side  that  disappears  very  rapidly, 
showing  the  light  rays,  and,  therefore,  the  heat  rays; 
they  will  diminish  very  rapidly  as  you  get  off  to  one 
side.     In  the  case  of  the  Brown,  if  you  will  set  that 
9  feet  from  you  and  then  move  at  definite  points  at 
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right  angles  to  that  axis  1,  2,  3,  4  and  5,  feet  from 
the  center,  you  will  find  that  your  heat  beam  is 
growing  slightly  weaker;  but  at  a  distance  of  2,  3,  4 
and  5  feet  you  will  find  that  it  is  over  100  per  cent 
more  efficient  than  the  Westinghouse,  due  to  the 
flattening  out  of  the  beam.    At  the  center,  at  points 
of  1  and  2  feet  from  the  axis,  you  will  find  that  the 
Westinghouse  will  be  more  intense;  it  will  fall  off 
more  rapidly,  due  to  the  differing  positions  of  the 
beat  unit.     But  in  both  cases  you  will  get  a  decided 
heat  beam  10  feet  in  diameter,  or  10  feet  wide,  I 
will  say,  at  a  distance  of  9  feet  from  the  unit. 

Q.  Suppose  you  were  to  put  an  ordinary  light 
bulb  in  one  of  the  Shoenberg  patent  devices  at  the 
point  where  the  heat  element  is  now  installed,  would 
it  or  would  it  not  show  a  distinct  spot  of  light  upon 
the  wire,  say  10  or  15  feet  away? 

A.  It    would    not. 

Q.  But  it  would  in  the  No.  7  or  the  Westing- 
house ? 

A.  It  would.     That  would  be  a  very  nice  way  to 

test  it. 

Q   Why  couldn't  you  read  the  reflector  m  the 

Majestic  device,  No.  7  into  the  patent  claims  of  the 
Shoenberg  patent,  where  [85]  it  says  a  hemis- 
pheric dome-shaped  reflector;  that  is,  suppose  you 
put  aside  these  separate  devices  and  just  took  the 
patent  alone,  I  mean.  I  understand  that  counsel  for 
the  defendant  read  those  terms  from  the  patent. 

A.  The  only  claim,  your  Honor,    that    mentions 
that  is  claim  6 : 
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''A    dome-like    reflector,    having    inner    and 
outer  members  held  in  spaced  relation  by  pro- 
viding a  chamber  or  channel  between — "  and 
so  on. 
I  can  only  say  that  I  don't  believe  that  the  pat- 
entee had  in  mind  the  use  of  a  reflector  with  a  heat 
element  substantially  at  or  around  the  focal  point 
of   any   particular   curve   which   would    produce   a 
radiant  beam.     He    does    not    speak  of  a  radiant 
beam.     He  has  in  mind  the  throwing  out  of  radiant 
rays. 

Q.  But  it  does  not  say  so  in  the  patent  in  suit  ? 
A.  Not  as  a  radiant  beam.     He   spoke  of  it   as 
radiant  type  of  heater. 

Q.  What  I  am  trying  to  get  at  is  your  view  as 
to  whether  or  not  you  could  claim  this  particular 
structure  now  in  suit,  which  is  No.  7,  under  the 
Shoenberg  patent?        A.  I  doubt  it. 
Q.  Why  not? 

A.  Because  I  don't  think  the  teaching  is  sufficient 
in  the  Shoenberg  patent. 

Q.  Is  this  hemispheric,  or  dome-like,  or  not? 
A.  You    can    employ  a  hemispherical    form,    or 
dome-like  form,  if  you  place  your  element  at  the 
proper  point  in  it  to  secure  thereby  a  beam;  but 
there  is  no  suggestion  in  the  Shoenberg  patent  of  the 
recognition  of  any  heat  center  or  focus. 
Q.  Not  in  the  Shoenberg  patent? 
A.  No,  sir;  I  don't  find  any. 

The    COURT.— What  is  there  in  the  patent    in 
suit? 
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Mr.  MILLEE.— (Line  48,  page  1,  reading  from 
the  Shoenberg  patent)  :  "The  reflector  consists  pre- 
ferably of  a  highly-polished  metal  shell,  1,  which 
is  somewhat  hemispherical  or  dome-shaped."  [86] 
The  WITNESS.— The  word  in  these  "somewhat" 
is  thoroughly  consistent  with  his  drawing,  which 
shows  only  part  of  the  reflector  made  curved  and 
the  back  portion  of  it  flat. 

The  COURT.— Q.  In  the  patent  in  suit,  what  is 
there  to  indicate  the  location  of  the  heating  ele- 
ment 1 

A.  It  is  mentioned  in  the  claims,  themselves,  in 
one  place.  I  will  find  it  in  just  a  moment.  Take 
claim  1: 

"An  electric  heater,  comprising  a  concavo- 
convex  reflector,  a  heating  unit  supported  at 
substantially  the  focus  of  said  reflector." 

Line  33:  "In  spaced  relation  with  the  reflec- 
tor, 1,  and  preferably  at  the  focus  of  its  curved 
surface." 
The  whole   patent  is  based  upon  the  theory  of 
using  a  heat-emanating   source   at  the   focus   of   a 
curved   reflector   for   the   purpose   of   producing   a 
radiant  type  of  heater.     For  example,  it  says  at  line 
9:  "This   invention   relates    to    electric   heaters   in 
which    the    heat    waves"— the    use    of    the    word 
"waves"   is   significant  of   radiation,— " are   gener- 
ated by  a  resistance  coil  or  heating  unit,  and  are 
then  reflected  from  a  highly  polished  surface." 
It  was  old  in  the  art  to  employ  reflectors  for  light, 
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locomotive  headlights,  and  things  of  that  nature,  but 
no  one  had  used  it  for  heat   as   a  radiant   beam. 
That  is  my  belief. 

Testimony  of  Edmund  N.  Brown,  for  Plaintiff  (In 
Case  No.  493.) 

EDMUND  N.  BROWN  was  then  called  by  plain- 
tiff in  rebuttal  and  testified  as  follows : 

After  we  put  out  our  No.  7  on  the  market,  other 
manufacturers  put  upon  the  market  styles  of  elec- 
tric heaters  which  they  had  not  been  marketing  pre- 
viously to  our  No.  7  appearing.     The  first  of  these 
was  the  Hotpoint,  a  sample  of  which  was  marked 
'' Plaintiff's  Exhibit  No.  3."    After  our  No.  7  ap- 
peared, the  defendant  put  on  the  market  a  heater 
represented    [87]    by  the  Westinghouse  heater  here 
in  evidence.   Other  manufacturers  put  heaters  on  the 
market.    I  herewith  produce  the  heaters  themselves. 
We   have   a   laboratory   full   of   them   down   town. 
Here  is  one  put  out  by  the  Simplex  Heating  Com- 
pany, the  same  being  sold  by  Holbrook,  Merrill  & 
Stetson   as   jobbers   in    San   Francisco.     They    ap- 
peared in  the  fall  of  1918  after  our  No.  7  had  been 
put  on  the  market.     The  firm  of  Landers,  Frary  & 
Clark  also  put  out  a  heater  of  that  type,  and  I  here- 
with   produce    a    sample    thereof.     The    Rutenber 
Electric   &    Mfg.    Co.    also    put    out    a    heater    of 
that  type,  and  I  herewith  produce  one.     The  Es- 
tate Stove  Company  of  Hamilton,  Ohio,  also  put  out 
a  heater  of  that  type  and  I  herewith  produce  a  sam- 
ple  of  the  same.     The  General   Electric,   which  is 
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now  amalgamated  with  the  Hotpoint  and  Hughes 
Company  under  the  Edison  Electric  Appliance 
Company  also  put  out  a  heater  of  that  type.  The 
Hotpoint  Company  was  afterwards  absorbed  by  the 
Edison  Company.  The  General  Electric  put  out 
one  type  of  heater  and  the  Hughes  Company  another 
type,  and  the  Hotpoint  another  type.  Plaintiff's 
Exhibit  No.  4  was  put  out  by  the  Hotpoint  Com- 
pany. 

Cross-examination  of  Witness  BROWN. 
The  manufacturers  whose  names  I  have  just  men- 
tioned advertised  their  product  pretty  lively.  The 
Hotpoint  Company  was  a  pretty  big  advertiser  in 
everything.  They  advertised  very  liberally.  They 
advertised  in  the  Saturday  Evening  Post  and  some 
National  Magazines;  we  advertised  in  the  news- 
papers, and  through  circular  matter,  and  at  Exposi- 
tions, Fairs,  etc.  Since  these  suits  have  been 
started.  Landers,  Frary  &  Clark  have  practically 
taken  their  heaters  off  the  market  so  I  have  been 
informed  by  the  jobbers,  and  their  advertising  has 
practically  ceased.  I  don't  think  the  Rutenber  peo- 
ple are  doing  any  advertising  to  speak  of.  I  have 
not  seen  as  much  advertising  by  the  Estate  Stove 
Co   this  year  as  I  formerly  did. 

JOHN  H.  MILLER, 
Atty.  for  Plff. 

[Endorsed]:  Filed  Dec.  17,  1920.    W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [88] 


Westinghouse  Electric  &  Mfg.  Company.     109 

In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  544. 
MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

WESTINGHOUSE    ELECTRIC    &   MANUFAC- 
TURING COMPANY, 

Defendant. 
Plaintiflf's  Petition  for  an  Order  Allowing  Appeal 
from  Order  and  Decree   of  October  4,   1920, 
and  from  the  Final  Decree  of  November  1,  1920. 

Plaintiff  in  the  above-entitled  case  feeling  itself 
aggrieved  by  the  order  and  decree  heretofore  made 
and  entered  in  the  minutes  of  the  Court  on  Octo- 
ber 4,  1920,  whereby  it  was  ordered  that  the  bill  of 
complaint  be  dismissed,  and  that  a  decree  be  signed, 
filed  and  entered  accordingly,  and  feeling  itself  ag- 
grieved by  the  final  decree  heretofore  made  and 
entered  in  the  case  on  November  1,  1920,  wherein 
and  whereby  it  was  ordered,  adjudged  and  decreed 
that  the  plaintiff's  bill  of  complaint  be  dismissed 
with  costs  to  the  defendant,  which  said  decree  was 
signed  by  Hon.  Robert  S.  Bean,  United  States  Dis- 
trict Judge. 

Comes  now  into  court  by  its  counsel  and  prays 
the  Court  for  an  order  allowing  it  to  prosecute  an 
appeal  from  the  said  order  and  decree  of  October 
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4,  192:0,  and  from  said  final  decree  of  November 
1, 1920,  to  the  Honorable  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  under  and  pursu- 
ant [89]  to  the  laws  of  the  United  States  in  that 
behalf  made  and  provided,  and  that  an  order  be 
made  fixing  the  amount  of  security  of  costs  and 
damages  which  said  plaintiff  shall  give  and  furnish 
on  said  appeal,  and  that  upon  said  security  being 
given,  all  further  proceedings  in  this  court  and  the 
issuance  of  execution  be  suspended  and  stayed  until 
the  final  disposition  of  said  appeal  by  the  said 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

And  your  petitioner  will  ever  pray,  etc. 

JOHN  H.  MILLER. 
Attorney  for  Plaintiff. 

Dated:  November  17,  1920.     [90] 
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Order  Allowing  Appeal  of  Plaintiff  from  Order  and 
Decree  of  October  4,  1920,  and  from  the  IFinal 
Decree  of  November  1,  1920. 

Plaintiff  in  the  above-entitled  suit  having  filed 
its  petition  for  an  order  allowing  an  appeal  from 
the  order  and  decree  made  and  entered  in  the  min- 
utes of  the  Court  on  October  4,  1920,  and  from  the 
final  decree  made  and  entered  in  the  case  on  Novem- 
ber 1,  1920,  accompanied  by  an  assignment  of  er- 
rors: 

NOW,  THEREFORE,  on  motion  of  John  H. 
Miller,  Esq.,  attorney  for  plaintiff,  it  is 

ORDERED  that  the  said  petition  be  and  the 
same  is  hereby  granted,  and  the  plaintiff  is  hereby 
allowed  to  take  an  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  from 
the  order  and  decree  made  and  entered  on  the  min- 
utes of  this  court  on  October  4,  1920,  whereby  it 
was  ordered  that  the  bill  of  complaint  be  dismissed 
with  costs  to  the  defendant,  and  that  a  decree  be 
signed,  filed  and  entered  accordingly,  and  also 
from  the  final  decree  made  and  entered  in  the 
above-entitled  case  on  November  1,  1920,  [91] 
wherein  it  was  ordered,  adjudged  and  decreed  that 
the  plaintiff's  bill  of  complaint  be  dismissed  with 
costs  to  the  defendant. 

And  it  further  appearing  that  the  plaintiff  has 
prayed  for  a  supersedeas  and  stay  of  execution  of 
said  decree  pending  said  appeal. 

IT  IS  ORDERED,  ADJUDGED  AND  DE- 
CREED that  the  amount  of  security  to  be  furnished 


112    Majestic  Electric  Development  Company  vs. 

by  the  plaintiff  for  damages  and  costs  be  and  the 
same  is  hereby  fixed  at  the  sum  of  five  hundred 
($500.00)  dollars,  and  that  upon  the  plaintiff  fur- 
nishing and  giving  and  filing  with  the  clerk  of  the 
court  the  aforesaid  bond,  for  damages  and  costs  on 
appeal,  in  the  sum  of  five  hundred  ($500.00)  dollars, 
conditioned  as  required  by  law,  all  further  pro- 
ceedings in  this  court  and  the  issuance  of  execu- 
tion be  and  they  are  hereby  suspended  and  stayed 
until  the  final  determination  of  said  appeal  by  the 
said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

And  it  is  further  ORDERED,  ADJUDGED 
AND  DECREED  that  upon  the  giving  of  the  bond 
aforesaid  conditioned  according  to  law,  a  certified 
transcript  of  the  records  and  proceedings  herein  be 
forthwith  transmitted  to  the  said  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit- 
Dated:  Nov.  17,  1920. 

(Sgd.)     R.  S.  BEAN, 
U.  S.  District  Judge. 

[Endorsed] :  Filed  Nov.  17,  1920.     W.  B.  Maling, 
Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk.     [92] 
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In  the  Southern  Division  of  the  District  Court  of 
the  United  States,  for  the  Northern  District  of 
California,  Second  Division. 

No.  544. 

MAJESTIC   ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 
vs. 

WESTINGHOUSE    ELECTRIC    &   MANUFAC- 
TURING COMPANY, 

Defendant. 

Plaintiff's  Assignment  of  Errors  on  Appeal  from 
Order  and  Decree  Entered  in  the  Minutes  Octo- 
ber 4,  1920,  and  Final  Decree  Made  and  Entered 
November  1, 1920. 

Now  comes  plaintiff  herein  by  its  counsel  and 
specifies  and  assigns  the  following  as  the  errors  on 
which  it  will  rely  upon  its  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  order  and  decree  made  and  entered  in 
the  minutes  of  the  court  on  October  4,  1920, 
whereby  it  was  ordered  that  the  bill  herein  be  dis- 
missed with  costs  to  defendant,  and  that  a  decree  be 
signed,  filed  and  entered  accordingly,  and  from  the 
final  decree  made  and  entered  in  the  above-entitled 
case  on  November  1,  1920,  whereby  it  was  ordered, 
adjudged  and  decreed  that  the  bill  of  complaint  be 
dismissed  with  costs  to  the  defendant  to  be  taxed, 
viz.: 


114    Majestic  Electric  Development  Company  vs. 

1.  Error  of  the  Court  in  making  and  entering  the 
order  and  decree  of  October  4,  1920,  whereby  it  was 
ordered  that  the  bill  of  complaint  be  dismissed,  and 
that  a  decree  be  signed,  filed  and  entered  accord- 
ingly.    [93] 

2.  Error  of  the  Court  in  making  and  entering 
its  final  decree  of  November  1,  1920,  wherein  and 
whereby  it  was  ordered,  adjudged  and  decreed  that 
the  plaintiff's  bill  of  complaint  be  dismissed  with 
costs  to  the  defendant  to  be  taxed. 

3.  Error  of  the  Court  in  ordering,  adjudging  and 
decreeing  that  the  plaintiff's  bill  of  complaint  be 
dismissed. 

4.  Error  of  the  Court  in  holding  that  the  patent 
in  suit  does  not  extend  to  the  supporting  stand  or 
pedestal. 

5.  Error  of  the  Court  in  holding  that  the  design 
of  the  patent  in  suit  relates  to  the  reflector  and  the 
protective  devices  viewed  in  connection  with  the 
attendant  heater  element. 

6.  Error  of  the  Court  in  holding  that  the  patent 
in  suit  was  not  infringed  by  the  defendant's  de- 
vices. 

7.  Error  of  the  Court  in  holding  that  the  de- 
fendant's devices  are  neither  reproductions  nor 
colorable  imitations  of  the  design  patent  in  suit. 

8.  Error  of  the  Court  in  holding  that  there  are 
points  of  resemblance  between  the  device  of  the 
patent  in  suit  and  the  common  telephone  and  elec- 
tric fan. 

9.  Error  of  the  Court  in  holding  that  there  are 
two  important  differentiating  features  between  the 
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design  patent  in  suit  and  the  design  of  the  defend- 
ant. 

10.  Error  of  the  Court  in  holding  that  the  turned 
over  edge  of  the  defendant's  reflector  in  so  far  as 
affects  the  appearance  is  wholly  dissimilar  to  the 
broad  annular  flange  of  the  patent  in  suit. 

11.  Error  of  the  Court  in  holding  that  the  broad 
annular  flange  is  a  conspicuous  differentiating  fea- 
ture of  the  design  patent  in  suit.     [94] 

12.  Error  of  the  Court  in  holding  that  upon  the 
testimony  of  one  of  the  plaintiff's  witnesses  who 
first  observed  the  Westinghouse  heater  upon  pass- 
ing the  show  window  where  it  was  displayed,  shows 
that  the  outstanding  feature  in  appearance  of  plain- 
tiff's device  was  the  heater  element. 

13.  Error  of  the  Court  in  holding  that  the  de- 
sign of  the  patent  in  suit  is  entirely  void  of  purely 
ornamental  features  either  in  form  or  drapei'y. 

14.  Error  of  the  Court  in  holding  that  the  de- 
sign of  the  patent  in  suit  is  a  nude  utility. 

15.  Error  of  the  Court  in  holding  that  the  design 
of  the  patent  in  suit  is  a  bare  mechanism,  no  part 
or  parts  or  lines  of  which  can  be  dispensed  with  or 
substantially  altered  without  impairing  its  utility. 

16.  Error  of  the  Court  in  holding  that  one  can- 
not under  the  cover  of  a  design  patent  debar  others 
from  employing  the  mechanical  means  necessary  to 
give  effect  to  a  known  and  useful  mechanical  prin- 
ciple, however  pleasing  to  the  eye  such  requisite 
mechanism  may  be. 

17.  Error  of  the  Court  in  holding  that  unless 
limited  to  the  precise  form  illustrated  in  the  draw- 
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mg  of  the  patent  in  suit,  plaintiff's  design  is  antici- 
pated in  prior  patents. 

18.  Error  of  the  Court  in  holding  that  unless 
the  design  of  the  patent  in  suit  is  limited  to  the 
precise  form  illustrated  in  the  drawing,  the  design 
is  without  invention. 

19.  Error  of  the  Court  in  holding  that  the  de- 
sign of  the  patent  in  suit  is  anticipated. 

20.  Error  of  the  Court  in  holding  that  the  de- 
sign of  the  patent  in  suit  is  without  invention. 

21.  Error  of  the  Court  in  holding  that  the  cas- 
ing shown  in  plaintiff's  patent  is  simply  a  reflector 
of  the  most  [95]  familiar  type,  old  in  the  art,  and 
without  novelty  either  in  configuration  or  feature. 

22.  Error  of  the  Court  in  holding  that  the  con- 
trast between  the  design  patent  in  suit  and  the  de- 
sign as  actually  manufactured  by  plaintiff  under 
the  Shoenberg  patent  is  but  the  contrast  of  material, 
color  and  size,  and  not  of  form. 

23.  Error  of  the  Court  in  holding  that  if  prior 
designs  manufactured  by  the  plaintiff  and  the  de- 
sign of  the  patent  in  suit  were  both  made  of  nickel 
or  copper,  there  would  be  a  similarity  instead  of  a 
contrast  between  the  two. 

24.  Error  of  the  Court  in  holding  that  in  the 
absence  of  contrasting  color  or  size,  there  is  a  strik- 
ing similarity  in  general  appearance  between  the 
design  of  the  patent  in  suit  and  the  design  pre- 
viously manufactured  by  plaintiff  under  the  Shoen- 
berg patent. 

25.  Error  of  the  Court  in  holding  that  the  de- 
sign of  the  patent  in  suit  is  shown  and  disclosed  by 
the  photograph  of  plaintiff's  exposition  exhibit. 
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2'6.  Error  of  the  Court  in  holding  that  the  de- 
sign of  the  patent  in  suit  is  almost  identical  with 
that  shown  in  Fig.  1  of  the  English  patent  to  Taylor, 
No.  102,070. 

27.  Error  of  the  Court  in  considering  or  giving 
any  effect  whatever  to  the  alleged  English  patent 
of  Taylor,  No.  102,070. 

28.  Error  of  the  Court  in  holding  that  the  al- 
leged date  of  application  for  the  alleged  English 
patent  to  Taylor,  No.  102,070,  stated  to  be  January 
11,  1916,  could  be  considered  or  have  any  effect  in 
this   case. 

29.  Error  of  the  Court  in  holding  that  the  al- 
leged English  patent  to  Taylor,  No.  102,070,  was 
applied  for  on  January  11,  1916. 

30.  Error  of  the  Court  in  holding  that  the  al- 
leged English  patent  to  Taylor,  No.  102,070,  was 
issued  November  15,  1916.     [96] 

31.  Error  of  the  Court  in  quoting  from  the  al- 
leged English  patent  of  Taylor,  No.  102,070. 

32.  Error  of  the  Court  in  holding  that  the  de- 
sign in  the  patent  in  suit  closely  resembles  the 
Warner  device. 

33.  Error  of  the  Court  in  holding  that  the  de- 
sign of  the  patent  in  suit  closely  resembles  the  para- 
bolic "Simplex." 

34.  Error  of  the  Court  in  holding  that  the  design 
of  the  patent  in  suit  closely  resembles  the  "Fer- 
ranti  Fires." 

35.  Error  of  the  Court  in  holding  that  in  the 
period  of  four  or  five  years  immediately  preceding 
the  patent  in  suit  an  unusual  or  widespread  interest 
in  the  matter  of  electric  heating  had  arisen. 
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36.  Error  of  the  Court  in  holding  that  the  inven- 
tion of  the  nichrome  wire  solved  the  problem  of  a 
dependable  and  efficient  element. 

37.  Error  of  the  Court  in  holding  that  the  right 
to  use  the  nichrome  wire  was  involved  in  the  litiga- 
tion which  was  not  finally  concluded  until  about 
the  time  of  the  Brown  patent  in  suit. 

38.  Error  of  the  Court  in  holding  that  it  was  be- 
cause of  the  invention  of  nichrome  wire  that  heaters 
were  put  on  the  market  in  increasing  numbers. 

39.  Error  of  the  Court  in  holding  that  it  was 
because  of  advertising  and  the  arts  of  salesmanship 
that  the  desire  for  such  heaters  was  greatly  stimu- 
lated. 

40.  Error  of  the  Court  in  holding  that  the  plain- 
tiff was  to  some  extent  the  beneficiary  of  the  activi- 
ties of  its  competitors. 

41.  Error  of  the  Court  in  holding  that  the  at- 
tractiveness of  the  design  of  the  patent  in  suit  was 
due,  not  so  much  to  slight  changes  in  form  as  to  in- 
crease in  size  and  [97]  more  particularly  in  sub- 
stitution of  the  warm  copper  bowl  with  suitable 
trimmings  in  place  of  the  nickel  type  of  heater. 

42.  Error  of  the  Court  in  holding  that  the  wide- 
spread use  of  the  design  of  the  patent  in  suit  was 
due  in  part  to  changes  in  social  and  housing  condi- 
tions or  the  rapidly  growing  tendency  to  use  elec- 
trical energy  for  divers  purposes  in  the  home. 

43.  Error  of  the  Court  in  holding  that  the  wide- 
spread use  of  plaintiff's  design  cannot  be  attributed 
to  a  slight  change  in  the  contour  of  the  reflector. 

44.  Error  of  the  Court  in  holding  that  the  wide- 
spread use  of  the  design  of  the  patent  in  suit  was 
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due  to  the  causes  or  any  of  them  specified  in  the 
opinion  of  the  Court. 

45.  Error  of  the  Court  in  that  its  decree  is  not 
supported  by  the  evidence. 

46.  Error  of  the  Court  in  that  its  decision  and 
decree  is  contrary  to  the  evidence. 

47.  Error  of  the  Court  in  its  failure  to  give 
effect  to  the  testimony  produced  by  the  plaintiff 
showing  confusion  in  the  trade,  and  deception  of 
persons  of  ordinary  intelligence  taking  the  defend- 
ant's heater  as  and  for  the  plaintiff's  heater. 

48.  Error  of  the  Court  in  failing  to  give  effect 
to  the  testimony  of  the  witness  Labatt  in  respect  of 
confusion  in  the  trade  and  deception  caused  by  de- 
fendant's  heater. 

49.  Error  of  the  Court  in  failing  to  give  effect 
to  the  testimony  of  J.  R.  Hiller  in  respect  of  con- 
fusion in  the  trade  and  deception  caused  by  the 
defendant's  heater. 

50.  Error  of  the  Court  in  failing  to  give  effect 
to  the  testimony  of  G.  L.  Wentworth  in  respect  of 
confusion  in  the  trade  and  deception  caused  by  the 
defendant's  heater.     [98] 

51.  EiTor  of  the  Court  in  entering  its  order  and 
decree  in  the  minutes  on  October  4,  1920,  through 
and  by  Honorable  Maurice  T.  Dooling,  the  District 
Judge  who  was  then  presiding,  whereas  the  case  was 
tried  by  and  before  Frank  S.  Dietrich,  U.  S.  Dis- 
trict Judge  of  Idaho,  and  the  written  opinion  in 
the  case  was  rendered  by  him. 

52.  Error  of  the  Court  in  making  and  entering 
its  order  and  decree  of  October  4,  1920,  through  and 
by  Honorable  Maurice  T.  Dooling,  District  Judge 
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presiding,  whereas  the  case  was  tried  by  and  before 
Honorable  Frank  S.  Dietrich,  U.  S.  District  Judge 
of  Idaho,  who  had  been  specially  designated  to  act 
as  a  trial  judge  for  the  Northern  District  of  Cali- 
fornia only  for  the  months  of  August  and  Septem- 
ber, 1920,  and  such  authority  and  commission  ex- 
pired on  the  last  day  of  September,  1920. 

53.  Error  of  the  Court  in  making  and  entering 
its  decree  of  November  1,  1920,  through  Robert  S. 
Bean,  District  Judge,  whereas  the  case  was  tried  by 
and  before  Honorable  Frank  S.  Dietrich,  United 
States  Judge  of  Idaho,  who  had  been  designated 
and  appointed  to  hold  United  States  District  Court 
for  the  Northern  District  of  California  during  the 
months  of  August  and  September,  1920,  only,  and 
his  authority  and  commission  expired  on  the  last 
day  of  September,  1920.     [99] 

NOW,  THEREFORE,  in  order  that  the  foregoing 
assignments  of  error  may  be  and  appear  of  record, 
the  plaintiff  presents  the  same  to  the  Court  and 
prays  that  the  same  may  be  filed  and  such  disposi- 
tion be  made  thereof  as  is  in  accordance  with  the 
laws  of  the  United  States  in  that  behalf  made  and 
provided,  and  prays  that  said  final  decree  be  re- 
versed, and  that  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California,  Sec- 
ond Division,  be  directed  to  enter  an  interlocutory 
decree  in  favor  of  the  plaintiff  and  against  the  de- 
fendant in  the  usual  manner  and  form,  adjudging 
and  decreeing  the  validity  and  infringement  of 
claim  1  of  the  patent  in  suit,  and  enjoining  any 
further   infringement    thereof,    and    referring    the 
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case  to  a  Master  in  Chancery  for  an  accounting  of 
damages  and  profits.  All  of  which  we  respectfully 
submit. 

Dated :  November  17,  1920- 

JOHN  H.  MILLER, 
Attorney  for  Plaintiff. 

[Endorsed] :  Filed  Nov.  17,  1920.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [100] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  544. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

WESTINGHOUSE    ELECTRIC    &   MANUFAC- 
TURING COMPANY, 

Defendant. 

Order  Allowing  Withdrawal  of  Original  Exhibits. 

Good  cause  appearing,  on  motion  of  John  H. 
Miller,  Esq.,  counsel  for  Majestic  Electric  Develop- 
ment Company,  plaintiff  in  the  above-entitled  suit. 

IT  IS  ORDERED  that  all  of  the  original  exhibits 
offered  in  evidence  in  the  above-entitled  cause  may 
be  withdrawn  from  the  files  of  the  above-entitled 
court  and  from  the  clerk  thereof,  and  be  by  said 
clerk  transmitted  to  the  United  States  Circuit  Court 
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of  Appeals  for  the  Ninth  Circuit,  as  a  part  of  the 
record  on  appeal  of  the  plaintiff  herein  to  said  Cir- 
cuit Court  of  Appeals,  from  the  order  and  decree 
made  and  entered  in  the  minutes  on  the  fourth  day 
of  October,  1920,  and  the  final  decree  made  and  en- 
tered on  the  first  day  of  November,  1920,  which  said 
original  exhibits  are  to  be  returned  to  the  files  of 
this  Court  upon  the  determination  of  said  appeal  by 
the  said  Circuit  Court  of  Appeals. 
Dated  Nov.  23d,  1920. 

(Sgd.)  E.  S.  BEAN, 
Judge  U.  S.  District  Court. 

[Endorsed]:    Filed    Nov.    24,    1920.     Walter    B. 
Maling,  Clerk.     [101] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  544. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

WESTINGHOUSE    ELECTRIC    &    MANUFAC- 
TURING COMPANY, 

Defendant. 

Bond  on  Appeal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  American  Surety  Company  of  New  York,  a 
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corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  New  York  and 
duly  licensed  to  transact  a  suretyship  business  in 
the  State  of  California,  is  held  and  firmly  bound  in 
the  penal  sum  of  Five  Hundred  Dollars  ($500.00) 
to  be  paid  to  the  Westinghouse  Electric  &  Manufac- 
turing Company,  defendant,  its  successors  or  as- 
signs, for  which  payment,  well  and  truly  to  be  made, 
the  American  Surety  Company  of  New  York  binds 
itself,  its  successors  and  assigns  firmly  by  these 
presents. 

The  condition  of  the  foregoing  obligation  is  such 
that, 

WHEREAS  the  Majestic  Electric  Development 
Company,  plaintiff  in  the  above-entitled  suit,  has 
taken  or  is  about  to  take  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit to  reverse  the  order  and  decree  made  and  en- 
tered on  October  4,  1920,  and  the  final  decree  made 
and  entered  on  November  1,  1920,  by  the  District 
Court  of  the  United  States  [102]  for  the  Northern 
District  of  California,  iSecond  Division,  in  the 
above-entitled  suit,  whereby  plaintiff's  bill  of  com- 
plaint was  dismissed  with  costs  to  defendant. 

NOW,  THEREFORE,  the  conditions  of  the  fore- 
going obligation  is  such  that  if  the  said  Majestic 
Electric  Development  Company  shall  prosecute  its 
said  appeal  to  effect  and  shall  answer  all  damages 
and  costs,  if  it  shall  fail  to  make  its  plea  good,  then 
this  obligation  shall  become  void;  otherwise  to  re- 
main in  full  force  and  effect. 
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Dated   at   San   Francisco,    California,   November 

17th,  1920. 

AMERICAN     SURETY     COMPANY     OF 

NEW  YORK. 

By  D.  ELMER  DYER, 

Resident  Vice-president. 
[Seal]  Attest:  E.  C.  MILLER, 

Resident  Asst.  Secy. 

Approved  Nov.  19,  1920. 

R.  S.  BEAN, 

Judge. 

[Endorsed] :  Filed  Nov.  19,  1920.     W.  B.  Maling, 
Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk.     [103] 


(Title  of  Court  and  Cause.) 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  United  States  District  Court: 

Please  prepare  transcript  of  record  on  appeal 
from  the  final  decree  in  the  above-entitled  suit,  and 
incorporate  therein  the  following,  viz. : 

1.  Bill  of  complaint. 

2.  Final  amended  answer. 

3.  Order  designating  Judge  Dietrich  to  hold  court 

in  the  Northern  District  of  California. 

4.  Opinion  of  Judge  Dietrich. 

5.  Minute  order  of  October  4,  1920. 

6.  Final  decree  of  November  1,  1920. 

7.  Statement  of  evidence. 

8.  Petition  for  order  allowing  appeal. 

9.  Assignment  of  errors. 
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10.  Order  allowing  appeal. 

11.  Order  allowing  withdrawal  of  exhibits. 

12.  Bond  on  appeal. 

13.  Citation. 

JOHN  H.  MILLER, 

Attorney  for  Plaintiff. 
Dated  November  23d,  1920. 

Service  of  the  within  praecipe  for  transcript  on 
appeal  admitted  this  23  dav  of  November    A    D 
1920.  ^  '      •      • 

D.  L.  LEVY, 
W.   SHELTON, 

Attorneys  for  Defendant. 

[Endorsed] :  Filed  Nov.  23,  1920.     W.  B.  Maling, 
Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk.     [104] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,  Second  Division. 

No.  544. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Plaintiff, 

vs. 

WESTINGHOUSE    ELECTRIC   &   MANUFAC- 
TURING COMPANY, 

Defendant. 
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Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record. 

I   Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  in  and  for  the  Northern  Dis- 
trict of  California,  do  hereby  certify  the  foregoing 
one    hundred    four    (104)    pages,    numbered    from 
1  to  104,  inclusive,  to  be  full,  true  and  correct  copies 
of  the  records  and  proceedings  as  enumerated  m 
the  praecipe  for  transcript  of  record,  as  the  same 
remain  on  file  and  of  record  in  the  above-entitled 
cause,  and  that  the  same  constitute  the  record  on 
.appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the.  Ninth  Circuit. 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  of  record  is  $45.95;  that  said  amount  was 
paid  by  John  H.  Miller,  Esq.,  attorney  for  plaintiff; 
and  that  the  original  citation  issued  herein  is  here- 

nirfn  fmnpxed. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court 
this  29th  day  of  December,  A.  D.  1920. 

j-geal]  WALTER  B.  MALING, 

Clerk  United  States  District  Court  for  the  North- 
ern District  of  California.     [105] 
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Citation. 

UNITED  STATES  OF  AMERICA— ss. 

The  President  of  the  United  States,  to  Westing- 
house     Electric    &    Manufacturing     Company, 
GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  city  of 
San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  hereof,  pursuant  to  an 
order  allowing  an  appeal,  of  record  in  the  clerk's 
office  of  the  United  States  District  Court  for  the 
Northern  District  of   California,   Second  Division, 
wherein  Majestic   Electric  Development   Company, 
is  appellant,  and  you  are  appellee,  to  show  cause,  if 
any  there  be,  why  the  decree  rendered  against  the 
said  appellant,  as  in  the  said  order  allowing  appeal 
mentioned,  should  not  be  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that  be- 
half. 

WITNESS,  the  Honorable  ROBERT  S.  BEAN, 
United  States  District  Judge  for  the  District  of 
Oregon,  designated  to  hold  and  holding  the  District 
Court  of  the  United  States,  for  the  Northern  Dis- 
trict of  California,  this  19th  day  of  November,  A.  D. 
1920. 

R.  S.  BEAN, 
United  States  District  Judge.     [106] 
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Received  a  copy  of  the  within  Citation  on  Appeal 
this  23d  day  of  November,  1920. 

D.  L.  LEVY, 
W.   SHELTON, 
Attorneys  for  Defendant. 

[Endorsed]:  No.  544.  United  States  District 
Court  for  the  Northern  District  of  California. 
Majestic  Electric  Development  Co.,  Appellant,  vs. 
Westinghouse  Electric  &  Mfg.  Company.  Citation 
on  Appeal.  Filed  Nov.  23,  1920.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk. 


[Endorsed]:  No.  3618.  United  States  CircuilE 
Court  of  Appeals  for  the  Ninth  Circuit.  Majestic 
Electric  Development  Company,  a  Corporation,  Ap- 
pellant, vs.  Westinghouse  Electric  &  Manufacturing 
Company,  a  Corporation,  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  Southern  Division 
of  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Second  Division. 
Filed  December  29,  1920. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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United   States   Circuit   Court   of  Appeals   for   the 
Ninth  Circuit. 

MAJESTIC  ELECTRIC  DEVELOPMENT  COM- 
PANY, 

Appellant, 

vs. 

WESTINGHOUSE   ELECTRIC    &    MANUFAC- 
TURING COMPANY, 

Appellee. 
Order  Extending  Time  to  and  Including  January 
20,  1921,  to  File  Record  on  Appeal  and  Docket 
the  Cause. 

Good  cause  being  shown,  it  is  hereby  ordered  that 
the  appellant  in  the  above-entitled  suit  may  have  to 
and  including  the  20th  day  of  January,  1921,  within 
which  to  file  the  record  on  appeal  and  to  docket  the 
cause  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Dated  December  20,  1920. 

W.  H.  HUNT, 
Circuit  Judge. 

[Endorsed]:    No.    3618.     United    States    Circuit 

Court   of   Appeals   for   the   Ninth    Circuit.     Order 

Under  Subdivision  1  of  Rule  16  Enlarging  Time  to 

and  Including  Jan.   20,   1921,   to   File  Record  and 

Docket  Cause.     Filed  Dec.  20,  1920.     F.  D.  Monck- 

ton,  Clerk.     Refiled  Dec.  29,  1920.     F.  D.  Monckton. 
Clerk. 


No.  3618 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


Majestic  Electeic  Development  Company, 

Appellant, 

vs. 

Westinghouse  Electeic  &  Manufactueing 
Company, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 

[J)ESIG!N  PATENT  No.  51253,  ELECTEIC  HEATER  CASING.] 


John  H.   Miller, 

Attorney    for    Appellant. 


FILED 

f*  FEB  2  3  1921    i\ 
P.D.M«NcicreN; 


Fbbnatj-Walsh  Feinting  Co. 


No.  3618 


IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Majestic  Electric  Development  Company, 

Appellant, 

vs. 

Westinghouse  Electric  &  Manufacturing 
Company, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 

[RESIGN  PATENT  No.  51253,  ELECTRIC  HEATER  CASING.] 


This  case  involves  design  patent  No.  51,253,  granted 
on  September  11,  1917,  to  Edmund  N.  Brown,  assignor 
to  the  Majestic  Electric  Development  Company,  the 
appellant,  for  an  electric  heater  casing.  It  is  a  com- 
panion case  to  case  No.  3616,  already  argued  in  this 
court.  The  two  eases  were  tried  consecutively  in  the 
lower    court. 

Case  No.  3616  involved  design  patent  No.  51,043, 
issued  to  the  same  inventor.  The  applications  for  the 
patents  were  pending  in  the  Patent  Office  at  the  same 
time.  The  first  mentioned  design  was  applied  for  on 
May  28,  1917,  and  issued  July  17,  1917.     The  present 


design  was  api^lied  for  on  July  10,  1917,  and  issued  on 
September  11,  1917. 

The  meclianical  difference  between  the  two  designs 
resides  principally  in  the  fact  that  in  design  patent 
51,043,  there  is  an  annular  flange  around  the  edge  of  the 
reflector,  whereas  in  design  51,253  that  flange  is  omitted, 
and  its  place  supplied  by  a  beading  of  metal. 

In  both  cases  the  alleged  infringing  device  is  the 
same,  it  being  contended  by  appellant  that  said  alleged 
infringing  device   is   an  infringement  of  both  designs. 

In  case  3616  the  lower  court  held  that  the  appellee's 
device  was  not  an  infringement,  but  did  not  hold  that 
the  patent  was  invalid.  In  the  case  at  bar  the  lower 
court  held  that  the  patent  No.  51,253  was  invalid,  and, 
therefore,  it  was  unnecessary  to  discuss  the  question 
of  infringement.  If  patent  51,253  be  valid,  then  it  fol- 
lows conclusively  that  infringement  exists.  A  casual 
glance  at  the  two  devices  is  sufficient  to  prove  this  con- 
tention. Therefore,  on  this  appeal  we  are  concerned 
only  with  the  question  of  validity  of  the  patent  51,253, 
and  that  is  the  only  question  before  this  court. 

This  case  was  tried  immediately  after  the  trial  of 
the  cases  3616  and  3617  (the  first  involving  design 
patent  51,043  and  the  latter  involving  the  Brown 
mechanical  patent,  No.  1,245,084).  The  opinion  of  the 
lower  court  is  an  omnibus  one  in  respect  of  all  three 
patents,  and  appears  between  pages  19  and  33  of  the 
record.  That  portion  of  the  opinion  relating  to  the  two 
design  patents  begins  in  the  middle  of  page  27,  and 
the   portion   of  the  opinion  relating  specifically  to  the 


patent  now  under  consideration  begins  in   the  middle 
of  page   29. 

The  opinion  of  the  lower  court  holds  that  the  patent 
in  suit  is  invalid  (1)  by  reason  of  want  of  invention, 
and   (2)   by  reason  of  anticipation. 

As  to  Want  of  Invention. 
In   the   first   place   it   seems   to  be   the   view   of  the 
lower  court  that  this  patent  51,253  is  void  for  want  of 
invention  because   of   the   existence   of   Brown's   other 
design  patent,  51,043.    While  there  is  no  express  state- 
ment to  that  effect  in  the  opinion,  nevertheless  it  was 
urgently  insisted  on  by  counsel  for  appellee  at  the  trial, 
and  we  have  no  doubt  that  it  played  an  important  part 
in    influencing    the    court's    opinion.      The    theory    of 
appellee  in  this  respect  is  that  Brown's  patent  51,043, 
is  a  prior  patent  to  the  one  in  suit,  and  must  be  con- 
sidered as  a  part  of  the  prior  art,  and  that  the  mechani- 
cal  differences  between  the   two  patents   are  that   the 
first  one  has  an  annular  flange,  whereas  the  second  one 
omits   til  at   flange.      Therefore,    the   contention    is   that 
it   required  no  invention  to   omit   the   flange,   and  per- 
force the  patent  is  void.     This  is  an  erroneous  view  to 
take  of  the  controversy. 

The  two  inventions  were  contemporaneous  and  were 
pending  in  the  Patent  Office  at  the  same  time.  Conse- 
quently, patent  51,043,  though  issued  shortly  before 
patent  51,253,  is  no  part  of  the  prior  art  as  to  51,253. 
It  is  settled  law  that  as  between  co-pending  applica- 
tions l)y   the  same  inventor  covering  analogous   struc- 
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tiires,  neither  of  the  i^atents  v^hen  issued  can  be  used 
in  anticipation  of  the  other  or  as  limiting  the  other. 
Century  Co.  v.  Westinghouse,  191  Fed.  352; 
Anderson  v.  Collins,  122  Fed.  458; 
Graham  v.  Geneva  Lake  Co.,  11  Fed.  141; 
Graham  v.  McCormick  et  al.,  11  Fed.  863; 
Westinghouse  v.  Dayton,  106  Fed.  724   (affirmed 

in  118  Fed.  562); 
Ide  V.  Trorlicht,  115  Fed.  145. 
Such  is  the  case  now  in  hand.  Brown  made  two 
inventions  simultaneously  and  filed  two  applications 
for  said  inventions.  Both  applications  were  on  file  in 
the  Patent  Office  at  the  same  time.  The  Patent  Office 
had  both  of  them  under  consideration  at  the  same  time, 
and  in  due  and  regular  course  issued  patents  for  each 
of  them.  The  fact  that  one  was  issued  a  few  days 
before  the  other  does  not  make  it  a  prior  patent  or 
a  part  of  the  prior  art  as  to  the  other.  Therefore, 
if  the  ruling  of  the  lower  court  was  based  on  appellee's 
argument  that  patent  51,043  is  an  anticipation  of  51,253, 
such   ruling  was   an   error. 

But  the  main  ground  relied  on  in  the  opinion  of  the 
lower  court  as  shoAving  want  of  invention  is  that  the 
patent  is  void  because  the  device  has  no  surface  orna- 
mentation. When  considering  these  designs,  the  lower 
court  used  this  language,  beginning  at  the  bottom  of 
page  28  of  the  record: 

"But  in  the  second  place,  in  so  far  as  they  are  alike, 
the  plaintiff's  easiness,  as  well  as  those  of  the  defend- 
ants, are  entirely  devoid  of  purely  ornamental  features, 
either  of  form  or  drapery;  they  are  nude  utilities.     That, 


of  eoiirso,  is  not  to  say  that  they  are  without  comeli- 
ness. By  reason  of  their  simplicity  and  symmetry  and 
the  'glow',  they  may  be  pleasing  to  the  eye;  but  the 
point  irs  that  they  are  bare  mechanisms,  no  part  or  lines 
of  which  can  be  dispensed  with  or  substantially  altered 
without  impairing  their  utility,  and  one  cannot,  under 
cover  of  a  design  patent,  debar  others  from  employing 
the  mechanical  means  necessary  to  give  effect  to  a  known 
and  useful  mechanical  principle,  however  pleasing  to  the 
eye   such   requisite  mechanism   may   be." 

We  have  already  argued  this  point  at  page  32  et  seq., 
of  our  brief  in  the  companion  case  3616,  and  we  refer 
your  honors  to  that  portion  of  our  brief  in  that  be- 
half. It  would  serve  no  purpose  of  utility  to  dwell 
further  on  the  matter  in  the  instant  case.  We  merely 
repeat  in  substance  what  we  said  there,  that  the  re- 
marks of  the  court  quoted  evince  a  misconception  of 
the  fundamental  law  of  design  patents.  While  surface 
ornamentation  may  be  the  subject  matter  of  a  design 
patent,  it  is  equally  true  that  contour,  form,  configura- 
tion and  symmetry  of  parts  may  also  be  the  subject 
matter  of  a  design  patent.  It  is  the  appearance  of  the 
article  which  the  law  says  is  patentable,  and  it  is  fre- 
quently the  case  that  "nude  utilities"  have  been  covered 
by  valid  design  patents.  Indeed  the  opinion  of  the 
lower  court  virtually  concedes  this  when  it  says  that 
this  design  is  not  "without  comeliness";  and  the  further 
statement  of  the  court  that  "by  reason  of  their  sim- 
plicity, and  symmetry,  and  the  'glow'  they  may  be 
pleasing  to  the  eye".  If  those  statements  be  true,  then 
this  is  a  valid  patent. 

But  furthermore,  the  lower  court  ignored  the  appear- 
ance   of    the    article    "as    a    whole",    that    is    to    say, 


the  impression  ])roduced  upon  the  mind  by  the  article 
"as  a  whole".  In  this  connection  we  refer  your  honors 
to  our  brief  in  the  case  No.  3616  beginning  at  the  middle 
of  page  33  thereof. 

There  is  one  matter,  however,  which  we  omitted  to 
dwell  on  in  that  brief  and  which  we  now  call  to  the 
court's  attention.  It  is  this:  The  distinctive  form  of 
arched  guard  wires  forming  the  -protective  cage  in 
front  of  the  reffector  is  an  essentially  distinctive  feature, 
which  more  than  anything  else,  or  as  much  as  anything 
else,  gives  to  the  article  a  distinctive  appearance.  It  is 
something  which  catches  the  eye  of  the  observer  imme- 
diately, and  its  form  is  not  a  "nude  utility".  On  the 
contrary  its  form  is  ornamental  and  is  designed  for 
that  i)urpose.  ■  It  would  have  been  easy  enough  for 
the  defendant  to  have  adopted  a  fiat  wire  screen,  such 
as  shown  in  Defendant's  Exhibit  8  and  Defendant's 
Exhibit  15,  or  even  that  shown  in  Defendant's  Exhibit 
F  (Morse  Patent),  and  in  such  case  the  article  would 
present  a  changed  appearance.  But  instead  of  taking 
the  flat  form  of  wire  screen  the  defendant  uses  the 
particular  form  of  arched  wires  for  making  its  protec- 
tive cage,  and  thereby  closely  simulated  the  appear- 
ance of  the  patented  design. 

And  as  to  the  form  of  pedestal  defendant  could 
have  used  the  four-legged  stand  of  the  Ferranti  Fires; 
but  instead  thereof  it  simulated  the  circular  base  plate 
and  upright  standard  of  plaintiff,  even  simulating  the 
color. 

it  follows,  therefore,  that  the  learned  judge  of  the 
lower  court  was  in  error  when  he  asserted  that  "no 


parts  or  lines"  of  the  plaintiff's  heaters  could  "be 
dispensed  with  or  substantially  altered,  without  im- 
pairing their   utility". 


AS  TO  ANTICIPATION. 

The  decision  of  the  lower  court  relies  upon  the  fol- 
lowing as  showing  anticipation  of  the  patent  in  suit, 
viz. : 

(1)  Taylor  English  Patent,  No.  102,070  of  Novem- 
ber   16,    1916; 

(2)  U.  S.  Warner  Patent,  No.  1,120,003,  of  Decem- 
ber 8,   1914; 

(3)  English  Patent  to  Simplex  Conduits,  19,971,  of 
September  4,   1914; 

(4)  The    Ferranti   Fire. 

As  to  the  Taylor  Eng-lish  Patent. 
It  is  apparent  from  a  reading  of  the  opinion  of  the 
lower  court  that  primary  reliance  was  placed  thereon, 
more  than  upon  anything  else,  for  anticipation.  At 
page  27  of  the  record,  in  discussing  the  Brown  mechani- 
cal patent,  it  is  said: 

"Material  also  are  the  Warner  Patent  *  *  *  and  the 
Taylor  Patent  of  Nov.  16.   1916   (Enolish  102070)." 

And  at  page  30  of  the  record,  when  discussing  speci- 
fically tlie  design  patent  in  suit,  No.  51,253,  it  is  said: 

"Moreover  the  design  is  almost  identical  with  that 
shown  in  Ficj.  1  of  the  Taylor  patent  above  referred  to 
(English  102070).  Substantial  identity  is  expressly  eon- 
ceded  by  counsel  for  the  plaintiff,  who,  however,  eon- 
tests  the  priority  of  the  Taylor  patent.     It  is  true  that 
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while  this  patent  was  applied  for  on  January  11,  1910, 
it  was  not  finally  issued  until  November  15,  1916.  It 
is  further  true  that  Brown's  'invention'  as  disclosed  in 
his  mechanical  patent  and  his  design  patent  51,043  (cov- 
ering the  annular  flange)  was  made  as  early  as  April, 
1916,  although  the  patents  were  not  applied  for  until 
the  following  year.  But  if  there  is  any  evidence  that 
the  design  invention  of  patent  51,253'  antedates  the  ap- 
plication, which  was  filed  July  10,  1917,  it  has  escaped 
my  attention.  It  is  not  without  significance  that  in  the 
application  for  the  Taylor  patent,  made  before  any  of 
the  Brown  'inventions',  the  applicant  carefully  limited  her 
claim  with  the  explanation  that  she  was  'aware  that  it 
is  not  broadly  new  to  construct  an  electric  radiator  with 
a  resistance  wire  wound  spirally  upon  a  tubular  member 
made  of  refractory  material,  such  resistance  element 
being  mounted  in  front  of  a  reflector,  with  a  protecting 
guard  in  front  of  the  element. 

It  is  quite  apparent  from  the  above  that  the  decision 
is  primarily  based  on  the  contention  that  the  Taylor 
English  patent  is  a  clear  anticipation  of  the  patent 
in  suit.  But  in  regard  to  that  matter  we  call  the  court's 
attention   to   this   fact, 

That  this  Taylor  pateiit  was  not  put  in  evidence 
in  the  case  at  bar,  nor  is  it  in  the  record. 

It  is  not  noted  nor  referred  to  in  the  statement 
of  evidence  (Record  36-108).  It  is  not  in  the  record 
here  anywhere.  It  is  not  before  this  court.  It  is  not 
physically  present,  and  this  court  has  no  means  of 
knowing  its  existence  or  its  contents. 

Therefore,  the  lower  court  committed  an  error  in 
considering  this  English  patent  of  Taylor.  Every  case 
must  be  decided  upon  the  record  before  the  court,  and 
the  court  has  no  warrant  or  authority  for  considering 


and  being  influenced  by  matters  outside  of  the  record, 
even  though  the  judge  may  have  some  private  infor- 
mation of  its  own  regarding  such  matters  outside  of 
the  record.  Of  course  it  goes  without  saying  that  the 
lower  court  cannot  take  judicial  knowledge  of  the 
existence  or  contents  of  an  English  patent  which 
was  not  put  in  evidence.  In  respect  of  this  English 
patent,  therefore,  the  lower  court  committed  a  plain 
and  palpable  error  in  basing  its  decision  thereon,  and 
for  that  reason  alone  the  decree  must  be  reversed. 

As  an  explanation  of  this  glaring  error,  though  this 
is  entirely  off  the  record,  we  state  that  after  the  trial  of 
the  case  at  bar  the  case  of  this  plaintiff  against  an- 
other company,  to  wit,  Holbrook,  Merrill  &  Stetson,  was 
had,  which  last  named  case  was  defended  by  other  at- 
torneys   than    those    appearing    for    the    Westinghouse 
Company   in    the   instant   case.    Those    attorneys   were 
Heard,     Smith    &    Tennant    of   Boston    and     Samuel 
Knight,  Esq.,  of  San  Francisco.    That  case  against  Hol- 
brook, Merrill  <&  Stetson  did  not  involve  the  patent  in 
suit  here,  but  involved  the  first  design  patent  of  Brown, 
51,043,  and  the  Brown  mechanical  patent  1,245,084.     In 
that  case  this  English  patent  of  Taylor  was  put  in  evi- 
dence and  duly  considered;  but  it  was  not  put  in  evi- 
dence in  the  instant  case,  nor  was  it  stipulated  tha^ 
should  be  considered  as  being  in  evidence  by  reference, 
nor   that  it  should  be  considered  in   the   instant  case. 
It  seems  that  the  learned  judge  of  the  lower  court  ex 
moro   motu  and  without  consent  of  counsel  considered 
the  Taylor  English  ])atent  to  be  in  evidence  in  the  in- 
stant case.     This  was  a  plain  and  palpable  error. 
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Furthermore,  at  page  30  the  opinion  of  the  lower 
court  says  that  substantial  identity  between  the  design 
of  the  patent  in  suit  and  the  Taylor  patent  was  ex- 
pressly conceded  by  us,  and  that  we  relied  upon  the 
fact  that  Brown's  invention  antedated  the  issuance  of 
the  Taylor  patent,  but  that  there  was  no  evidence  to 
show  that  Brown's  invention  actually  did  antedate  it. 

In  answer  to  this  we  desire  to  say  that  we  did  not 
make  any  such  concession  in  this  case,  which  is  now 
before  the  court,  and  that  for  the  simple  reason  that 
the  Taylor  patent  was  not  in  evidence  in  this  case  and, 
therefore,  there  was  no  occasion  to  make  any  such  con- 
cession, nor  even  to  consider  the  Taylor  patent  at  all. 
We  did  make  such  concession  in  the  case  against  Hol- 
brook,  Merrill  &  Stetson,  which  case  was  based  on 
Brown's  other  design  patent,  51,043,  and  then  nullified 
the  effect  of  such  concession  by  proving  the  date  of 
Brown's  invention  of  his  first  design  patent,  51,043,  to 
be  prior  to  the  date  of  issuance  of  the  Taylor  patent. 
We  showed  that  the  date  of  the  Brown  invention,  51,043, 
was  as  early  as  April,  1916,  whereas  the  date  of  issu- 
ance of  the  Taylor  patent  was  November  15,  1916. 
That  was  a  complete  answer  to  the  Taylor  patent  as 
an  alleged  anticipation  of  the  Brown  patent,  51,043,  in 
the  suit  against  Holbrook,  Merrill  &  Stetson.  But  in 
the  instant  case,  there  was  no  occasion  for  us  to  carry 
the  date  of  Brown's  invention  of  patent  51,253  back  of 
the  date  of  issuance  of  the  Taylor  patent  for  the  rea- 
son that  the  Taylor  patent  was  not  in  evidence  in  this 
case.  If  the  Taylor  patent  has  been  put  in  evidence 
in  this  case,  then  we  would  have  answered  it  in  pre- 
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oisely  the  same  way  that  we  answered  it  in  the  Hol- 
brook,  Merrill  &  Stetson  case;  that  is  to  say,  we  would 
have  proved  the  date  of  invention  of  Brown's  patent 
51,253  to  be  pi-ior  to  the  date  of  issuance  of  the  Taylor 
English  patent.  But  as  the  Taylor  patent  was  not  in 
evidence  in  the  instant  case,  there  was  no  occasion  for 
us  to  prove  our  invention  as  of  a  date  anterior  to  the 
Taylor  patent.  By  reason  of  these  facts  we  did  not 
carry  the  date  of  Brown's  invention  of  patent  51,253 
back  of  its  application  date.  There  was  no  occasion  to 
do  it.  We  submit  that  the  decision  of  the  lower  court 
is  contrary  to  law  in  that  it  is  based  upon  matter  which 
was  not  in  evidence  in  the  case.  Is  it  possible  that 
such  a  decree  can  be  sustained? 

As   to   the   Other   Anticipating-   Patents   Referred   to   in   the 
Opinion  of  the  Lower  Court. 

We  have  already  considered  these  in  our  two  briefs 
in  cases  3616  and  3617,  and  it  would  subserve  no  pur- 
pose of  utility  to  dwell  upon  them  in  the  instant  case. 
The  Warner,  the  Simplex  and  the  Ferranti  Fire  show 
devices  of  distinctly  different  appearance  to  the  eye 
from  that  of  the  patent  in  suit.  A  most  casual  glance 
at  them  vrill  j)rove  this  contention. 

The  Warner  device  by  reason  of  its  large  circular 
metal  grid  work  and  electric  light  bulb  in  the  center  of 
the  bowl,  and  by  reason  of  the  absence  therefrom  of 
arched  guard  wires  in  front,  is  clearly  distinctive  in 
appearance  from  the  device  of  the  patent  in  suit.  No 
one  would  ever  take  our  device  for  Warner's,  nor  War- 
ner's device  for  ours.     They  are  wholly  different  and 
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distinctive  in  appearance  to  tlie   eye,  and   that  is  the 
test  of  a  design  patent. 

The   English   patent   of   Simplex   Conduits   shows   a 
cone  with  corrugations  or  flutes  on  its  interior,  and  its 
appearance  to  the  eye  is  also  sharply  and  distinctively 
different  from  that  of  ours.     One  particular  difference 
which  may  be  noted  is  the  absence  of  a  protective  cage 
of  arched  wires  in  front.     In  the  illustration  shown  in 
Defendant's  Exhibit  8  the  protective  cage  is  shown  as 
a  flat  wire  mesh  screen,  which  is  wholly  different  in 
appearance  from  ours.     In  the  drawings  of  the  Sim- 
plex patent  itself  no  protective  guard  of  any  kind  is 
illustrated.     In  the  specification  it  is  said,  that  in  or- 
der to  protect  the  heating  element,  "the  open  end  of 
the   reflector   should   be   fitted  with    a   detachable    rim 
carrying  a  grating  of  coarse  wire  mesh  or  the  like". 
This  seems  to  be  in  accordance  with  the  design  shown 
in  Defendant's  Exhibit  8. 

In  this  Exhibit  8  it  is  also  to  be  noted  that  the  re- 
flector is  mounted  on  a  highly  ornate  and  decorated 
stand  or  support,  having  four  legs  to  rest  on  the  floor, 
thereby  accentuating  the  difference  in  appearance  be- 
tween the  Simplex  heater  and  ours. 

As  to  the  Ferranti  Fire,  shown  by  a  cut  in  Defend- 
ant's Exhibit  4,  the  following  facts  are  to  be  noted: 

(1)  It  has  a  wide  circular  quartz  plate,  which  gives 
the  device  a  peculiar  and  distinctive  appearance. 

(2)  It  has  no  protective  cage  of  arched  guard  wires 
in  front,  nor  any  protective  cage  of  any  kind  whatever. 
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(3)  It  is  mounted  on  a  peculiarly  shaped  stand  hav- 
ing four  legs  resting  on  the  floor. 

(4)  It  presents  a  low  and  squatty  appearance. 

These  differences  are  all  distinctive  as  to  appear- 
ance, and  we  do  not  think  it  possible  for  any  one,  so 
far  as  the  appearance  is  concerned,  to  take  a  Ferranti 
Fire  for  a  Brown  heater,  or  a  Brown  heater  for  a 
Ferranti  Fire. 

Applying  the  rule  of  law  applicable  to  design  pat- 
ents, we  submit  that  the  appearances  of  the  two  devices 
to  the  eye  are  wholly  distinctive  and  different. 

Was  there  a  Mis-trial? 
This  is  the  same  question  already  discussed  by  us  in 
cases  3616  and  3617,  and  we  refer  your  Honors  to  our 
briefs  in  those  two  cases  on  that  point. 

All  of  which  is  respectfully  submitted. 

Dated,  San  Francisco, 
February  21,  1921. 

John   H.   Miller, 

Attorney    for    Appellant. 
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IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Majestic    Electric    Development    Company 

(a  corporation), 

Appellant, 

vs. 

Westinghouse   Electric  &   Manufacturing 

Company  (a  corporation), 

Appellee. 


BRIEF  FOR  APPELLEE. 


This  is  an  appeal  in  a  patent  infringement  suit  in 
which  the  appellant  was  the  plaintiff  in  the  lower  court. 

For  convenience,  the  parties  will  be  referred  to  here 
as  the  plaintiff  and  the  defendant. 


SUBJECT  MATTER. 

The  basis  of  this  suit  is  design  letters  patent  No. 
51,253,  granted  to  the  plaintiff-appellant  upon  an  appli- 
cation filed  by  Edmund  N.  Brown  and  purporting  to 
cover  a  design  for  an  electric  heater  casing. 

The  design  constituting  the  subject-matter  of  the 
patent  in  suit  differs  from  that  constituting  the  subject- 


matter  of  the  patent  involved  in  the  companion  suit 
No.  3616  in  the  omission  of  the  protective  casing  and  its 
annular  peripheral  flange  and  in  no  other  material 
respect. 

The  heater  embodying  the  design  of  the  patent  in  snit 
is  characterized  by  portability,  and  embodies  essential 
elements,  as  follows:  an  electrical  heating  unit,  a  con- 
cavo-convex reflector,  a  wire  cage  or  guard  and  a  sup- 
porting stand,  all  occupying  a  co-operative  relation  to 
each  other  that  is  dictated  hy  functional  considerations. 


PATENT   IN    SUIT   INVALID. 

The  design  here  involved  fails  to  meet  the  require- 
ments of  Section  4929  in  substantially  the  same  manner 
and  to  the  same  degree  or,  perhaps,  to  even  a  greater 
degree  than  does  the  design  of  patent  No.  51043  of 
case  3616. 

In  view  of  the  close  resemblance  of  the  two  designs, 
the  citations  of,  and  the  quotations  from,  court  opinions 
construing  the  statute,  as  applied  to  designs  embodying 
neither  originality  nor  ornamental  characteristics,  need 
not  be  repeated  here,  but  the  court  is  requested  to  con- 
sider our  brief  in  case  3616,  as  applicable  to  the  facts 
presented  by  the  instant  case,  in  the  particulars  just 
mentioned. 

The  prior  art,  represented  by  general  well-known  prac- 
tice over  a  long  period  of  years,  and  specific  patents, 
publications  and  prior  uses  are  applicable  in  the  instant 
case  in  a  manner  and  to  a  degree  at  least  equal  to  their 
applicability  in  case  3616.  Repetition  of  our  discussion 
of  such  prior  art  is,  therefore,  omitted  from  this  brief. 


but  the  court  is  respectfully  requested  to  make  reference 
to    such   discussion   when   considering   the   question   of 
patentability  of  the  design  set  forth  in  patent  No.  51253. 
AVe  request  special  consideration  of  the  Majestic  heat- 
ers Nos.  1,  2,  2b  and  3  (Defendant's  exhibits  A,  B,  C 
and  D) ;  the  photograph  of  the  Majestic  exhibit  at  the 
Panama-Pacific  Exposition  (Defendant's  exhibit  E) ;  the 
Warner  patent  No.  1,120,003   (Defendant's  exhibit  H) ; 
Shoenberg  patent  No.  1,109,551  (Defendant's  exhibit  I)  \ 
Also  the  Taylor  British  patent  No.  102,070  of  1916,  which 
■  substantially  illustrates  the  Majestic  No.  3  heater. 

Counsel  for  plaintiff  protests  against  consideration  of 
the  last-mentioned  patent  in  this  suit,  because  it  was  not 
formally  offered  in  evidence  therein.    In  this  connection, 
it  is  pertinent  to  state  that  three  suits  against  the  West- 
inghouse  Electric  &  Manufacturing  Company  and  one 
against  Holbrook,  Merrill  &  Stetson  were  tried  consecu- 
tively and  were  all  argued  together.     In  view  of  such 
relation  of  the  cases  and  the  fact  that  two  of  the  patents 
in  suit  against  the  Westinghouse  Company  were  com- 
bined in  the  suit  against  Holbrook,  Merrill  &  Stetson, 
Judge  Dietrich  wrote  a  single  opinion  in  disposing  of 
the  four  suits  and,  in  such  opinion,  made  reference  to 
the^  above-mentioned   Taylor   patent   as*  embodying   an 
anticipation  of  design  patent  No.  51,253. 

Even  though  the  Taylor  British  patent  was  not  form- 
ally offered  in  evidence  in  this  case,  a  certified  copy  of 
it  was  regularly  placed  on  file  and  the  opinion  of  Judge 
Dietrich  has  made  it  a  part  of  this  case. 

Judge  Dietrich  made  reference  to  Kempton  British 
patent  No.  12,330  of  1848  as  disclosing  a  parabolic  re- 
flector for  heating  purposes,  gas  jets  being  disposed  in 
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to  abandon  the  field  or  pay  tribute  is  unconscionable 
and  cannot  receive  the  sanction  of  a  court  of  equity. 

The  actual  features  of  the  plaintiff's  exhibits  Nos.  2 
and  3  which  serve  to  distingnish  them  from  the  prior 
heaters  (Nos.  2,  2b  and  3)  manufactured  and  sold  by 
the  plaintiff  are 

1.  Size,  which  the  plaintiff  admits  is  immaterial 
and  cannot  affect  the  patentability  of  the  design  or 
its  infringement. 

2.  The  color,  which  is  no  part  of  the  patented 
design  but  is  the  striking  feature  of  plaintiff's 
exhibits  Nos.  2  and  3  and  serves,  more  than  any- 
thing else,  to  impress  an  observer  giving  such  atten- 
tion as  one  ordinarily  gives  to  such  devices. 

The  relatively  large  reflecting  bow]  of  burnished  cop- 
per is  not  only  pleasing  in  appearance,  because  of  its 
color,  but  it  gives  to  the  observer  a  visible  impression 
of  warmth  to  supplement  the  heat  actually  imparted  by 
the  reflected  rays  of  energy. 

The  extent  of  manufacture  and  sale  of  No.  7  heaters 
by  the  plaintiff  obviously  has  no  significance  in  the 
instant  case.  Inasmuch  as  the  designs  of  the  two  imtents 
are  not  exactly  alike  and  the  plaintiff  has  never  sold 
heaters  embodying  the  specific  design  shown  in  the 
patent  in  suit,  since  the  date  of  issue  of  that  patent, 
evidence  of  sales  of  No.  7  heaters  is  unquestionably 
irrelevant  and  immaterial. 

It  is  true  that  the  ])laintiff  has  offered  in  evidence 
certain  advertising  circulars  which  illustrate  heaters 
like  or  closely  resembling  that  shown  in  the  patent  in 
suit  but  no  evidence  has  been  offered  to  the  effect  that 
such  circulars  have  ever  actually  been  utilized  for  the 


purpose  of  promoting  the  sale  of  such  devices  or  that 
any  such  devices  have  actually  been  sold. 

Counsel  for  plaintiff  states  that  counsel  for  defendant 
urged  at  the  trial  in  the  lower  court  that  design  patent 
No.  51253  is  anticipated  by  design  patent  No.  51043,  and 
that  the  court  seems  to  have  accepted  this  view.  We 
take  issue  vvith  this  statement,  so  far  as  it  alleges  or 
indicates  any  contention  on  behalf  of  the  defendant  that 
a  patent  issued  upon  an  application  which  was  pending 
concurrently  ^^ith  another  application  is  a  prior  patent 
to  be  utilized  as  a  reference  against  the  patent  issuing 
upon  the  other  application,  provided  the  case  is  not  one 
of  "double  patenting". 

Our  position  with  reference  to  these  two  patents  is 
this:  if  the  defendant's  device  infringes  each  of  these 
two  patents,  its  design  must  be  substantially  the  same 
as  the  design  of  each  of  the  patents  and,  consequently, 
since  two  things  which  are  equal  to  the  same  thing  are 
equal  to  each  other,  the  desi.gns  of  the  two  patents  must 
be  alike  and,  since  both  of  them  cannot  be  valid,  if 
embodying  the  same  invention,  the  later  patent  is  ipso 
facto  invalid. 

It  is  impossible  to  understand  in  what  sense  and  for 
what  reason  counsel  for  plaintiff  relies  upon  the  cage 
of  arched  guard  wires  as  a  distinctive  patentable  feature 
of  the  design  of  the  patent  in  suit  and  as  giving  the 
article  a  distinctive  appearance,  inasmuch  as  this  device 
constitutes  an  element  of  each  of  the  Majestic  heaters 
Nos.  1,  2,  2b  and  3  (defendant's  exhibits  A,  B,  C  and  D), 
and  occupies  the  same  position  with  reference  to  the 
other  elements  of  the  device. 


PATENT  IN  SUIT  NOT  INFRINGED. 

Counsel  for  plaintife  alleges,  on  Page  2  of  his  brief, 
that  ''If  patent  51,253  be  valid,  then  it  follows  conclu- 
sively that  infringement  exists.    A  casual  glance  at  the 
two  devices  is  sufficient  to  prove  this  contention.   There- 
fore,  on  this  appeal  we  are   concerned  only  with  the 
question  of  validity  of  the  patent  51,253,  and  that  is  the 
only  question  before  this  court."    This  statement  is  not 
correct.    The  patent  in  suit  embodies  a  heating  unit  that 
is  disposed  at  right  angles  to  the  axis  of  the  reflector, 
whereas  defendant's  heating  unit  is  disposed  in  the  axis 
of  the  reflector  and  thus  presents  a  strikingly  different 
appearance.    Furthermore,  the  reflector  of  the  patent  in 
suit  is  rigidly  supported  upon  the  top  of  a  stand  of  the 
ordinary  desk  telephone  type,  whereas  the  defendant's 
reflector  is  mounted  upon  trunions  in  a  frame  of  sub- 
stantially U  shape. 

Purchasers  of  electric  heaters  are  not  restricted  to  a 
single  view  and  naturally  would  not  examine  the  heater 
from  in  front  only;  even  if  they  should  do  so,  they  would 
observe,  as  did  Mrs.  Lebatt,  the  difference  in  arrange- 
ment of  the  heating  unit,  and  if  viewed  from  the  side  or 
the  rear,  the  difference  between  defendant 's  support  and 
that  shown  in  the  patent  in  suit  is  not  only  noticeable, 
but  unmistakable. 

One  cannot  ignore  the  fact  that  Fig.  2  of  the  patent 
drawing  shoAvs  the  mounting  of  the  reflector  on  its 
pedestal  and  accentuates  the  structure  from  which  de- 
fendant's device  is  distinguished  by  its  own  peculiar 
form  of  support. 


The  statement  of  counsel  for  plaintiff  that  the  de- 
fendant might  have  nsed  the  four-legged  stand  of  the 
Ferranti  Fires,  is  beside  the  mark,  although  doubtless 
true,  inasmuch  as  defendant  did  not  adopt  a  stand  of 
the  desk  telephone  type  such  as  the  patentee  showed  in 
his  drawing,  but,  in  preference  thereto,  selected  a  sup- 
porting stand  like  that  shown  and  descri])ed  in  British 
patent  No.  19971  of  1913  and  thereby,  to  that  extent, 
avoided  any  semblance  of  infringement  of  the  patent 
in  suit. 

Although  the  defendant's  structure  obviously  em- 
bodies a  concavo-convex  reflector,  a  heating  unit  sup- 
ported in  front  of  said  reflector  and  a  protective  cage 
having  guard  wires  the  ends  of  which  are  attached  to 
the  margin  or  rim  of  the  reflector,  the  designers  of  the 
defendant's  heater  secured  all  of  the  essential  elements 
incorporated  in  the  heater  from  the  prior  art  ivhicli  was 
also  available  to  Brown  when  he  made  the  alleged  inven- 
tion of  the  patent  in  suit. 

Defendant's  device  is  shown  and  described  in  British 
patent  No.  19,971  of  1913,  and  in  defendant's  exhibit  9, 
except  as  regards  the  form  of  the  reflector  and  that  of 
the  protective  cage. 

It  will  be  noted  that  the  supporting  member  of  the 
defendant's  device  embodies  a  base  having  a  frame  of 
U-shape  between  the  arms  of  which  the  reflector  is 
mounted  upon  trunnions  and  that  these  parts  correspond 
closely  to  like  parts  in  the  British  patent. 

It  is  to  be  noted,  further,  that,  in  the  defendant's 
device,  the  heating  unit  comprises  a  supporting  rod,  an 


insulating  cylinder  on  such  rod  and  a  coil  of  resistance 
wire  disposed  on  the  insulating  cylinder,  and  that  this 
unit  is  mounted  in  the  axis  of  the  reflector. 

Corresponding  parts,  which  differ  only  as  regards  the 
length  of  the  unit,  are  disclosed  in  the  British  patent. 

It  is  to  be  noted,  further,  that  a  more  or  less  definite 
relation  between  the  length  of  the  heating  unit  and  the 
depth  of  the  reflector  exists  and,  consequently,  inasmuch 
as  the  designers  of  the  defendant's  heater  elected  to  use 
a  reflector  of  the  form  shown  in  the  Warner  patent 
(defendant's  exhibit  H),  they  necessarily  utilized  a  heat- 
ing unit  the  length  of  which  conforms  to  the  depth  of 
the  Warner  reflector. 

The  protective  cage  of  the  British  patent  was  rejected 
as  less  desirable  than  other  forms  known  in  the  prior 
art  and,  consequently,  substantially  the  form  of  that 
shown  in  the  Porter  patent  No.  684,459  of  October  15, 
1901,  (defendant's  exhibit  N)  was  adopted. 

Or  it  may  be  assumed  that  the  designers  of  the  West- 
inghouse  heater  had  knowledge  of  the  specific  ca-e 
shown  in  defendant's  exhibit  16,  which  was  obviously 
available  to  anyone  desiring  to  make  use  of  that  specific 
form  of  protective  cage.  The  device  shown  in  exhibit 
No.  16  is  the  Majestic  Company  No.  2  heater,  as  exem- 
plified in  defendant's  exhibit  B,  the  design  of  which  had 
been  abandoned  to  the  public  by  commercial  exploitation 
prior  to  the  advent  of  heaters  like  plaintiff's  exhibits 
Nos.  2  and  3. 

As  has  already  been  noted,  the  design  of  the  patent 
in  suit  is  ch,nrpcterized  by  a  reflector  of  bowl-shape  sup- 


10 


ported  upon  a  stand  of  tlie  well-known  desk-telephone 
type,  a  cylindrical  heating  unit,  supported  in  front  of 
the  reflector,  with  its  major  axis  at  right  angles  to  the 
axis  of  the  reflector  and  a  protective  cage  of  bowl-shape 
composed  of  wires  the  ends  of  which  are  attached  to  the 
outer  edge  of  the  reflector  bowl.  These  several  devices 
are  combined  to  con^>titute  an  electric  heater  of  a  type 
generally  well  known  in  the  art. 

The  design,  as  embodied  in  the  plaintiff's  exhibits 
Nos.  2  and  3,  does  not  differ  from  that  shown  in  the 
patent  in  suit  except  in  one  striking  particular,  namely, 
the  reflecting  bowl  of  burnished  copper. 

Defendant's  heater  embodies  elements  the  number  and 
general  co-operative  relation  of  which  are  the  same  as 
in  the  plaintiff's  heater  except  that  its  heating  unit  is 
disposed  in  the  longitudinal  axis  of  the  reflector  instead 
of  at  right  angles  thereto. 

One  striking  difference  between  the  defendant's  heater 
and  that  of  the  patent  in  suit,  in  addition  to  the  location 
of  the  heating  unit,  is  the  supporting  stand  which  com- 
prises a  base  and  a  frame  of  U-shape  between  the  upper 
ends  of  which  the  reflector  is  pivotally  mounted  in  order 
that  it  may  be  tilted. 

The  defendant's  heater  resembles  the  plaintiff 's  heater 
only  because  they  both  embody  the  same  number  of  main 
elements  or  features  having  the  same  general  arrange- 
ment and  substantially  the  same  color. 

Defendant  is  at  a  loss  to  understand  the  plaintiff's 
position  in  urging  infringement  by  defendant  of  both 
design  patent  No.  51,043  and  design  patent  No.  51,253. 
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In  view  of  the  well  known  mathematical  axiom  that 
two  things  that  are  equal  to  the  same  thing  are  equal  to 
each  other,  it  is  fundamental,  in  the  law  of  design 
patents,  that  an  infringing  design  must  be  like  the  pat- 
ented design  or  it  must  be  what  is  generally  designated 
as  a  colorable  imitation  of  such  design. 

There  is  no  escape  from  the  fact  that  the  design  of 
defendant's  heater  is  not  like  that  of  patent  No.51,043 
and,  therefore,  it  does  not  constitute  an  infringement 
unless  it  is  a  colorable  imitation.  If  a  colorable  imitation 
of  the  design  of  patent  No.  51,043,  it  is  not  a  patentably 
different  design.    By  parity  of  reasoning,  if  defendant's 
design  infringes  patent  No.  51,253,  it  is  either  like  that 
or  is  a  colorable  imitation  of  it  and,  since  a  colorable 
imitation  is,  in  a  patentable  sense,  substantially  the  same 
as  an  exact  copy,  the  defendant's  device,  as  an  infringe- 
ment of  both  patent  No.  51,043  and  patent  No.  51,253, 
must  embody  a  design  like  that  of  both  patented  designs 
and,  therefore,  tlie  two  patented  designs  are  not  and 
cannot  be  patentably  different. 

Since  design  patent  No.  51,043  is  earlier  in  date  than 
design  patent  No.  51,253,  the  latter  must  be  invalid  in 
view  of  the  former  or  the  defendant's  design  does  not 
and   cannot   infringe   both   patents. 

Although,  as  clearly  shown  by  the  evidence  and  as 
already  set  forth  in  this  brief,  the  patent  in  suit  em- 
bodies no  feature  of  novelty  over  what  is  disclosed  in 
prior  patents  and  publications  and,  even  if  valid,  would 
not  be  infringed  by  defendant's  design  because  of  the 
radical  difference  in  the  supporting  structure  and  in  the 
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location  of  the  heating  unit,  the  most  important  phase 
of  the  entire  situation  to  be  considered  is  that  THE 
PATENTEE  BROWN  HAS,  IN  FACT,  SECURED  A  PATENT 
FOR  THE  DESIGN  OF  THE  MAJESTIC  No.  2  HEATERS 
WHICH  WERE  MANUFACTURED  AND  SOLD  BY  THE 
PLAINTIFF  MORE  THAN  TWO  YEARS  BEFORE  BROWN 
FILED  HIS  APPLICATION. 

Brown  has  not  only  secured  a  patent  upon  subject- 
matter  which  was  dedicated  to  the  public  by  reason  of 
more  than  two  years'  public  use,  but,  so  far  as  the 
record  shows,  he  filed  an  application  and  secured  a 
patent  upon  a  design  which  was  invented  by  another 
and  incorporated  in  the  No.  2  Majestic  heater  which  is 
illustrated  in  defendant's  exhibits  No.  16  and  E  and 
exemplified  in  defendant's  exhibit  B. 

It  may  be  true,  as  urged  by  the  plaintiff,  that  the 
specific  form  of  the  reflector  shown  in  the  patent  in 
suit  differs  slightly  from  that  of  the  Majestic  No.  2 
heater,  but  it  is  beyond  the  range  of  reason  and  com- 
mon sense  for  anyone  to  admit,  much  less  to  urge,  that 
a  slight  change  in  the  shape  of  a  reflector  of  a  heater 
of  this  type,  although  the  change  may  be  of  some  value, 
so  far  as  functional  performance  is  concerned,  actually 
imports  a  new  and  patentable  design. 

If  the  patent  in  suit  is  infringed  by  the  defendant's 
heater  it  is  also  infringed  by  the  plaintiff's  No.  2  heater 
— a  manifest  absurdity. 
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COJif'LUSIO. 

It  is  submitted  in  conclusion,  that  the  plaintiff-appel- 
lant has  brought  to  this  Court  a  cause  of  action  which 
has  no  basis  in  equity — 

1st.  Because  the  design  of  the  patent  in  suit  em- 
bodies only  what  was  taken  from  a  well  developed  prior 
art  and  is  therefore  devoid  of  invention. 

2nd.  Because  every  element  of  the  device  sho^xm  in 
the  patent  in  suit  has  a  functional  purpose  and  char- 
acteristic and  no  other  and  that  no  part  of  the  struc- 
ture could  1)0  omitted  or  so  modified  as  to  materially 
change  the  design  without  omitting  or  materially 
changing  such  functional  characteristics,  and,  there- 
fore, the  design  is  not  ''ornamental"  within  the  mean- 
ing of  Section  4929,  R.  S.  TT.  S.. 

3rd.  Because  the  relation  of  the  heating  unit  to  the 
reflector  in  defendant's  heater  differs  so  radically  from 
that  of  the  corresponding  elements  of  the  patented 
desi.^  as  to  establish  non-infringement,  the  difference 
being  such  as  to  make  an  instant  and  striking  impres- 
sion upon  the  sight  and  mind  of  one  of  plaintiff's  own 
witnesses. 

4th.  Because  the  supporting  member  of  defendant's 
heater  is  so  strikingly  different  from  that  of  plaintiff's 
heater  that  the  most  casual  observer,  if  possessed  of 
normal  intelligence  and  power  of  vision,  could  not  mis- 
take the  one  for  the  other. 

5th.  Because  every  element  of  defendant's  design 
and  the  design  as  a  whole  were  taken  from  the  prior 
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art  and,  therefore,  could  not  have  been  taken  from  the 
plaintiff's  patent  unless  it  constituted  the  medium 
through  which  the  information  was  transmitted. 


SUGGESTED    MISTRIAL 

Our  comments  respecting  appellant's  suggestion  of  a 
mistrial  will  be  found  in  our  brief  in  case  3616  and  we 
request  that  such  comments  be  read  as  pertaining  to 
this  case. 

Wherefore,  it  is  submitted  that  the  decree  of  the 
District  Court  should  be  affirmed. 

Dated,  San  Francisco, 
March  5,  1921. 

Wesley    G.    Caee, 
David  L.   Levy, 

Waltee   Shelton, 

Solicitor.^  for  Appellee. 
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IN 

!Bt  ^ntli'ji  %tm  (Sirruit 
Otourt  or  Ji^mli 

FOR  THE  NINTH  CIRCUIT 
JULY  TERM,  1919 

Be  It  Remembered,  That  on  the  13th  day  of 
August,  1919,  there  was  duly  filed  in  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  a 

LIBEL 

in  words  and  figures  as  follows,  to-wit: 

IN    THE    DISTRICT    COURT    OF    THE 

UNITED  STATES  FOR  THE  DISTRICT 

OF  OREGON 


Joseph  Spiess, 

Libellant, 
vs. 

Pacific  Marine  Iron  Works,  a  Corpora- 
tion, George  H.  Sturges  and  Robert  B. 
Sturges,  Co-partners,  doing  business 
under  the  firm  name  and  style  of  Sturges 
&  Sturges,  and  Sommarstrom  Ship- 
building Company,  a  Corporation, 

Respondents. 


To  the  Honorable  Charles  E.  Wolverton,  and  Robert 
S.  Bean,  Judges  of  the  District  Court  of  the  United 


states,  in  and  for  the  District  of  Oregon,  sitting  in 
Admiralty: 

The  libel  and  complaint  of  Joseph  Spiess,  residing 
in  the  City  of  Portland,  Oregon,  against  the  Pacific 
Marine  Iron  Works,  Inc.,  an  Oregon  corporation  of 
Portland,  Oregon,  Messrs.  George  H.  Sturges  and 
Robert  B.  Sturges,  co-partners  of  Portland,  Oregon, 
and  the  Sommarstrom  Shipbuilding  Company,  a  foreign 
corporation,  in  a  cause  of  damages,  civil  and  maritime, 
of  a  nature  hereinafter  more  specifically  set  forth,  al- 
leges as  follows: 

I. 

That  the  respondent.  Pacific  Marine  Iron  Works, 
Inc.,  is  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Oregon,  and 
transacting  business  in  the  City  of  Portland,  in  said 
State  of  Oregon,  and  among  other  things,  is  engaged  in 
the  business  of  fitting  out  ocean-going  ships  and  vessels. 

II. 

That  the  respondent,  Sommarstrom  Shipbuilding 
Company,  is  a  corporation  organized  under  the  laws  of 
the  State  of  Washington,  and  transacting  business 
within  the  State  of  Oregon,  and  among  other  things,  is 
engaged  in  the  business  of  building  and  constructing 
wooden  ships  at  its  shipyard  and  plant  at  Columbia 


City  Oregon;  that  said  respondent  had  complied  with 
the  laws  of  the  State  of  Oregon  in  relation  to  the  trans- 
action of  business  within  said  state,  bjr  foreign  corpora- 
tions. 


III. 

That  Robert  B.  Sturges  and  George  H.  Sturges 
are  co-partners,  doing  business  in  the  City  of  Portland, 
under  the  firm  name  and  style  of  Sturges  &  Sturges, 
and  among  other  things,  are  engaged  in  the  business 
of  plumbing  and  steam-fitting. 

IV. 

That  some  time  prior  to  the  matters  and  things  here- 
mbefore  set  forth  and  complained  about,  the  respon- 
dent, Sommarstrom  Shipbuilding  Company,  had  con- 
structed and  built  an  ocean-going  steamship  of  thirty-five 
hundred  (3500)  tons,  or  thereabouts,  at  its  shipyards  in 
Columbia  City,  Ore. ;  that  said  steamship  was  launched 
on  the  21st  day  of  June,  1918,  upon  the  navigable  waters 
of  the  Columbia  River,  at  Columbia  City,  Oregon,  and 
the  said  steamship  was  christened  and  named  "Datis," 
and  thereafter  had  been  brought  in  the  navigable  waters 
of  the  Columbia  and  Willamette  Rivers  to  the  City  of 
Portland,  Oregon,  and  on  or  about  the  29th  day  of 
April,  1919,  the  engines  in  said  steamship  had  been  in- 
stalled and  the  said  steamship  was  lying  in  the  navigable 
waters  of  the   Willamette  River,   within  the   Port  of 
Portland,  Oregon,  and  was  berthed  at  the  dock  of  the* 
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respondent,  Pacific  Marine  Iron  Works,  and  on  said 
day  was  being  prepared  and  made  ready  for  an  ocean 
voyage,  and  during  all  the  times  herein  mentioned,  was 
under  the  control  of  the  respondents. 

V. 

That  the  means  of  communication  provided  by  re- 
spondents for  their  employees  working  on  the  said 
Steamship  "Datis"  to  the  aforesaid  dock,  on  the  port 
side,  at  the  time  of  the  injuries  hereinafter  set  forth, 
was  by  a  board  or  plank  of  about  3  inches  by  12  inches, 
and  about  14  feet  or  more  in  length,  placed  from  the 
after  main  deck  of  said  steamship  to  the  said  dock  or 
wharf;  that  the  distance  between  the  said  steamship  and 
the  wharf  was  about  eight  feet,  or  thereabouts,  and  the 
distance  from  said  plank  to  the  navigable  waters  of  the 
Willamette  river,  in  which  said  steamship  was  lying, 
was  about  30  feet  below,  that  at  the  time  plaintiff  re- 
ceived the  injuries  hereinafter  set  forth,  the  deck  of  said 
steamship  was  about  four  feet  higher  than  the  floor  of 
the  said  wharf  on  which  said  plank  was  resting  and  the 
said  plank  was  used  by  respondents  and  their  employes, 
and  other  persons  having  business  on  said  steamship,  as 
a  means  of  ingress  and  egress  to  and  from  said  steam- 
ship to  the  dock  or  wharf  aforesaid. 

VI. 

That  prior  to  the  29th  day  of  April,  1919,  the  re- 
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spondent,   Sammarstrom   Shipbuilding  Company,   and 
the  respondent,  Pacific  JSIarine  Iron  Works,  h-id  en- 
tered  into   a   contract   for   fitting   out   said   steamship 
"Datis"  and  making  the  same  ready  for  an  ocean  voy- 
age, and  on  the  29th  day  of  April,  1919,  and  for  several 
days  prior  thereto,  said  steamship,  having  been  launched 
and  christened  as  aforesaid,  was  berthed  in  the  navigable 
waters  of  the  Willamette  River  at  the  dock  of  the  re- 
spondent. Pacific  Marine  Iron  Works,  as  hereinbefore 
alleged,  for  being  fitted  out  for  said  purpose,  and  in  the 
performance  of  the  aforesaid  contract,  the  respondent, 
Pacific  Marine  Iron.  Works,  had  sublet  a  portion  of  the 
fitting  out  and  plumbing  of  said  steamship  to  the  re- 
spondents, George  H.  Sturges  and  Robert  B.  Sturges, 
co-partners,  as  aforesaid. 

VII. 

That  for  some  time  prior  to  the  20th  day  of  April, 
1919,  libellant  was  in  the  employ  of  said  respondents, 
George  H.  Sturges  and  Robert  B.  Sturges;  that  the 
place  of  business  or  plant  of  said  respondents  is  located 
at  No.  443  Washington  Street,  Portland,  Oregon;  that 
the  said  respondents  have  rejected  the  benefits  of  Chap- 
ter 112,  of  the  Session  Laws  of  Oregon  for  1912,  and 
acts  amendatory  thereto;  that  the  injuries  sustained  by 
libellant  hereinafter  set  forth,  ha])pened  away  from  the 
plant  of  said  respondents,  but  while  libellant  was  under 
the  direction  and  control  of  said  respondents  and  the 
other  respondents  herein;  that  the  respondents,   Som- 
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marstrom  Shipbuilding  Company,  and  the  Pacific  Ma- 
rine Iron  Works,  have  accepted  the  benefits  of  said 
Chapter  113,  of  the  Sessions  Laws  of  Oregon  for  1913, 
and  acts  amendatory  thereto;  that  prior  to  the  com- 
mencement of  this  suit  the  libellant  elected  not  to  take 
or  accept  the  benefits  of  said  Chapter  113  of  the  Ses- 
sion Laws  of  Oregon  for  1913,  and  acts  amendatory 
thereto. 

VIII. 

That  on  the  2^th  day  of  April,  1919,  libellant  was 
engaged  at  work  for  respondent  on  said  Steam.ship 
"Datis,"  while  the  same  was  lying  in  the  navigable  wat- 
ers of  the  Willamette  River  at  the  dock  or  wharf  of  the 
Pacific  Marine  Iron  Works,  as  hereinbefore  alleged,  in 
placing  lead  pipe  for  plumbing  fixtures  in  said  steam- 
ship under  the  immediate  direction  and  control  of  re- 
spondents. 


IX. 


That  it  was  the  duty  of  respondents  to  provide 
libellant  with  a  safe  place  to  work,  and  safe  ingress 
and  egress  to  and  from  the  aforesaid  Steamship  "Datis" 
to  the  dock  or  wharf  of  the  Pacific  Marine  Iron  Works 
aforesaid,  but  said  respondents,  without  any  care  or 
attention  as  to  whether  libellant  would  be  injured  there- 
by or  not,  failed  and  neglected  libellant  with  a  safe  place 
to  work  and  were  negligent  in ;  that  the  aforesaid  plank 
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leading  from  the  after  main  deck  of  said  steamship  to 
the  aforesaid  wharf  was  not  fastened,  lashed  or  cleated 
down  by  any  means  to  the  deck  of  the  said  Steamship, 
and  which  fact  was  unknown  to  libellent  or  below  or 
underneath  said  gang  plank  had  respondents  placed  oi- 
fixed  a  save-all  or  cargo  not  which  libellant  alleges  is  ;. 
practicable  method  of  preventing  persons  from  falling 
into  waters;  that  unless  such  gang  plank  as  hereinbefore 
described  is  fested,  hooked  or  cleated,  there  is  greater 
danger  from  the  rise  and  fall  of  the  waters  of  the  Wil- 
lamette River,  or  by  the  operation  of  the  tides,  or  by  the 
propulation  of  waters  of  the  said  river  against  the  stean,- 
ship,  by  other  craft  using  the  river,  that  the  ends  of  said 
plank  will  move  and  slip  and  no  longer  act  as  an  acc 
quate  support  to  sustain  the  weight  of  a  person  of  using 
the  same;  that  the  safe  and  proper  method  to  have  been 
followed  in  fixing  or  placing  said  gang  plank  so  that 
the  same  would  have  been  safe  to  use  as  a  means  of  in- 
gress and  egress  under  the  existing  physical  conditions 
hereinbefore  described,  was  to  have  lashed  said  gang 
plank  with  rope  from  the  innboard  side  of  the  plank  to 
ring-bolts  or  deck  bits  on  the  innboard  side  of  the  steam- 
ship or  to  have  placed  cleats  under  the  gang  plank. 

That  while  libellant  was  engaged  in  the  performance 
of  his  duties  aforesaid,  he  was  required  to  go  from  the 
said  steamship  to  the  aforesaid  wharf  on  respondent's 
business,  and  while  libellant  was  using  the  aforesaid 
plank  as  a  means  of  reaching  the  wharf,  having  just 
stepped  onto  said  plank  from  the  deck  of  said  steam- 
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ship,  without  any  fault  on  the  part  of  the  libellant,  and 
wholly  through  the  fault  and  negligence  of  the  respon- 
dents, in  failing  to  fasten,  lash  or  cleat  said  gang  plank, 
so  that  the  same  would  remain  fixed  and  stationery,  and 
through  the  operation  of  the  waters  of  the  Willamette 
River,  as  hereinbefore  described,  the  end  of  said  gang 
plank  moved  and  slipped  so  that  the  end  of  said  gang 
plank  resting  on  said  vessel  acted  no  longer  as  a  support, 
and  gave  way,  and  fell  into  the  waters  below,  and  by 
reason  thereof,  libellant  fell  into  the  waters  below,  strik- 
ing his  right  leg  on  said  plank,  and  breaking  the  same,  so 
that  libellant  was  required  to  go  to  a  hospital  to  have 
same  operated  on  and  set  with  a  silver  plate  and  screws, 
all  to  his  injury  and  damage  as  hereinbefore  alleged. 

XI. 

That  libellant  earns  the  sum  of  Eight  ($8)  Dollars 
per  day  in  his  trade  and  occupation  as  a  plumber,  and 
by  reason  of  the  negligence  of  respondents,  as  herein- 
before alleged,  the  libellant  will  lose  nine  months'  time 
from  his  labor,  to  his  damage  in  the  sum  of  Seventeen 
Hundred  Sixty  ($1750)  Dollars;  that  in  addition  there- 
to, the  libellant  had  incurred  doctor  and  hospital  bills 
in  treating  his  said  injuries,  in  the  sum  of  Six  Hundred 
and  Nine  ($609)  Dollars,  and  in  addition  thereto,  libel- 
lant has  sustained  a  serious  and  permanent  impairment 
to  his  right  leg,  and  suffered  great  physical  and  mental 
pain  and  anguish,  all  to  his  damage  in  the  sum  of  Ten 
Thousand    ($10,000)    Dollars,  making  the   total   sum 
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claimed  by  the  libellant  from  respondents  to  be  Twelve 
Thousand,  Six  Hundred  and  Nine  $12,609)  Dollars, 
by  reason  of  the  wrongful  acts  of  said  respondents  in 
bringing  about  the  aforesaid  injuries. 

XII. 

That  all  and  singular  the  premises  are  true  and  with- 
in the  admirality  and  marine  jurisdiction  of  this  Court, 
and  the  respandents  have  property  within  the  jurisdic- 
tion of  this  Court. 

WHEREFORE,  the  libellant  prays  that  process 
m  due  form  of  law  according  to  the  course  of  this  Hon- 
orable Court,  may  issue  against  said  respondents,  the 
president  and  officers  thereof,  and  that  they  may  be 
required  to  answer  on  oath  this  libel  and  the  matter 
herein  contained,  and  that  if  said  respondents  cannot 
be  found,  then  the  goods,  chattels  and  effects  thereof, 
within  the  jurisdiction  of  this  Court,  may  be  attached 
to  an  amount  sufficient  to  answer  the  libellant's  claim, 
and  that  this  Honorable  Court  will  be  pleased  to  decree 
to  the  libellant  the  payment  of  the  amount  which  shall 
be  due  him  for  the  cause  aforesaid,  and  that  the  respon- 
dents may  be  condemned  to  pay  the  same,  with  interest 
thereon,  and  the  costs  of  this  suit,  and  that  the  libellant 
may  have  such  other  and  further  relief  as  in  law  and 
justice  he  may  be  entitled  to  receive. 

Signed  WM.  P.  LORD, 
Proctor  for  Libellant. 
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United  States  of  America 
District  of  Oregon. 

I,  Joe  Spiess,  being  first  duly  sworn,  depose  and  say 
that  I  am  the  libellant  herein;  that  I  have  read  the  fore- 
going libel  and  know  the  contents  thereof,  and  the  same 
is  true  as  I  verily  believe. 

JOE  SPIESS. 

Subscribed  and  sworn  to  before  me  this  13th  day  of 

August,  1919. 

WM.  P.  LORD, 

Notary  Public  for  Oregon.  My  Commission  Ex- 
pires December  26,  1920. 

Endorsed : 

U.  S.  District  Court,  District  of  Oregon. 
Filed  August  13,  1919. 

G.  W.  MARSH,  Clerk. 

And  Afterwards,  to-wit,  on  the  23rd  day  of  Sep- 
tember, 1919,  there  was  duly  filed  in  the  District  Court 
of  the  United  States  for  the  District  of  Oregon, 

EXCEPTIONS  TO  LIBEL 

in  words  and  figures  as  follows,  to-wit: 

(Title  Omitted) 
To  the  District  Court  of  the  United  States,  for  the  Dis- 
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trict  of  Oregon: 

Sommarstrom  Shipbuilding  Company,  a  corpora- 
tion, one  of  the  respondents  herein,  for  cause  and  causes 
of  exception  and  objection  in  that  certain  pretended 
case  of  damages,  civil  and  maritime,  propounded  in  that 
certain  libel  filed  August  13,  1919,  in  the  above  entitled 
court,  doth  represent,  except,  and  object  as  follows,  and 
for  cause  and  causes  of  exceptance  to  said  libel  allege: 

It  appears  from  said  libel  that  the  pretended  case  of 
damages  is  based  upon  the  duty  owing  to  libellant  as  an 
employe  of  respondents,  George  H.  Sturges  and  Robert 
B.  Sturges.  The  work  in  which  libellant  was  engaged  at 
the  time  of  his  injury  was  being  performed  while  the 
steamship  "Datis"  was  berthed  at  the  dock  of  Pacific 
Marne  Iron  Works  in  the  Willamette  River  at  the  City 
of  Portland,  Oregon,  and  a  long  distance  from  the  ship- 
building plant  of  the  Sommarstrom  Shipbuilding  Com- 
pany.  The  work  upon  which  libellant  v/as  engaged  did 
not  involve  or  require  the  use  of  any  machinery,  tools, 
appliances,  or  place  of  employment  furnished  by  this 
respondent,  and  this  respondent  was  under  no  legal  ob- 
ligation of  any  kind  with  regard  to  any  such  machinery, 
tools,  appliances,  or  place  of  work. 

This  respondent  owed  no  duty  to  libellant  with  re- 
spect to  the  safety  of  the  plank  furnished  bv  his  em- 
ployers or  by  Pacific  Marine  Iron  Works  for  the 
purpose  of  ingress  and  egress  to  and  from  the  steam- 
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ship  "Datis"  while  at  the  dock  of  the  Pacific  Marine 
Iron  Works,  the  failure  to  properly  fasten  which  plank 
it  is  alleged  caused  libellant's  injury. 

Wherefore,  respondent,  Samarstrom  Shipbuilding 
Company,  prays  that  the  libel  filed  in  this  case  and  every 
and  all  proceedings  had  thereunder  may  be  dismissed 
as  to  this  respondent. 

CAREY  &  KERR, 
CHARLES  A.  HART, 

Attorneys  for  Respondent,  Sommarstrom  Ship- 
building Company. 


State  of  Oregon  [ 

County  of  Multnomah    ' 


ss. 


I,  Charles  A.  Hart,  do  hereby  certify  that  I  am  one 
of  respondent's  attorneys  in  the  above  entitled  pro- 
ceeding, and  that  in  my  opinion  the  foregoing  excep- 
tions to  the  libel  herein  are  well  founded  in  law. 

CHARLES  A.  HART. 

Endorsed: 

U.  S.  District  Court,  District  of  Oregon. 

Filed  September  23,  1919. 

G.  H.  MARSH,  Clerk. 

Acceptance  of  Service  Omitted. 
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And  Afterwards,  to-wit,  on  Monday,  the  third  day 
of  November,  1919,  the  same  being  the  first  judicial  day 
of  the  regular  Noveniber  term  of  said  court;  present  the 
Honorable  Robert  S.  Bean,  United  States  District 
Judge,  presiding,  the  following  proceedings  were  had 
in  said  cause,  to-wit  : 

(Title  Omitted) 

November  3,  1919. 

This  cause  was  heard  by  the  Court  upon  the  excep- 
tions of  the  respondent,  Sommarstrom  Shipbuilding 
Company,  to  the  libel  herein,  said  libellant  appearing 
by  Mr.  Wm.  P.  Lord,  of  proctors,  and  said  respondent 
appearing  by  Mr.  Charles  A.  Hart,  of  proctors. 

Upon  consideration  whereof, 

It  Is  Ordered  that  said  exceptions  be  and  the  same 
are  hereby  sustained. 

And  Afterwards,  to-wit,  on  the  29th  day  of  Decem- 
ber, 1919,  there  was  duly  filed  in  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  a 

STIPULATION 

in  words  and  figures  as  follows,  to-wit: 
(Title  Omitted) 
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It  is  hereby  stipulated  and  agreed  by  and  between 
the  libellant  and  George  H.  Sturges  and  Robert  B. 
Sturges  and  the  Pacific  Marine  Iron  Works,  a  corpora- 
tion, the  respondents  above  named,  that  the  above  en- 
titled cause  and  all  suits  or  actions  arising  from  the  facts 
set  forth  in  the  libel,  whether  in  admiralty,  law  or  equity, 
has  been  compromised  and  settled  as  between  them  and 
may  be  dismissed  as  to  said  named  respondents  with 
prejudice  and  without  costs,  by  order  and  judgment 
of  the  Court. 

Dated  this  29th  day  of  December,  1919. 

JOSEPH  SPIESS, 

Libellant. 

WM.  P.  LORD, 

Proctor  for  Libellant. 

COY  BURNETT, 

Proctor    for    George    H.    Sturges, 
and  Robert  B.  Sturges,  Respondents. 

F.  S.  SENN 
Proctor    for    Pacific    Marine    Iron 
Works,  a  Corporation,  Respondent. 

And  Afterwards,  to- wit,  on  Monday,  the  31st  day 
of  March,  1920,  the  same  being  the  37th  judicial  day 
of  the  regular  March  term  of  said  Court;  present  the 
Honorable  Charles  E.  Wolverton,  United  States  Dis- 
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trict  Judge,  presiding,  the  following  proceedings  were 
had  in  said  cause  to- wit : 

Pursuant  to  the  stipulation  of  libellant  and  respon- 
dents, George  H.  Sturges  and  Robert  B.  Sturges  and 
the  Pacific  Marine  Iron  Works,  now  on  motion  of  Wm. 
P.  Lord,  proctor  for  libellant,  for  an  order  in  confor- 
mity with  said  stipulation,  it  is  hereby: 

Ordered,  That  the  above  entitled  libel  be  dismissed 
with  prejudice  and  without  costs  to  the  respondents, 
George  H.  Sturges  and  Robert  B.  Sturges  and  Pacific 
3Iarine  Iron  Works. 

Dated  this  31st  day  of  March,  1920. 

CHAS.  E.  WOLVERTON,  Judge. 

And  Afterwards,  to-wit,  on  Tuesday,  the  18th  day 
of  May,  1920,  the  same  being  the  G8th  judicial  day  of 
the  regular  March  term  of  said  Court;  present  the  Hon- 
orable Robert  S.  Bean,  United  States  District  Judge, 
presiding,  the  following  proceedings  were  had  in  said 
cause,  to-wit: 

(Title  Omitted) 

This  cause  was  heretofore  heard  by  the  Court  upon 
the  exceptions  of  the  respondent,  Sommarstrom  Ship- 
building Company,  to  the  libel  herein,  and  order  was 
duly  entered  sustaining  said  exceptions  on  November 
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3,  1919;  now,  therefore,  upon  application  of  said  re- 
spondent, Sommarstrom  Shipbuilding  Company,  ap- 
pearing by  Mr.  Robert  Kuykendall,  of  proctors. 

It  Is  Ordered  that  the  libel  herein  be  and  the  same 
is  hereby  dismissed. 

And  Afterwards,  to- wit,  on  the  17th  day  of  Novem- 
ber, 1920,  there  was  duly  filed  in  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  a 

NOTICE  AND  PETITION  FOR  APPEAL 

in  words  and  figures  as  follows,  to-wit: 

(Title  Omitted) 

Now  comes  the  libellant,  and,  feeling  agrieved  by 
the  order  of  the  Court  sustaining  the  exceptions  of  the 
respondent,  Sommarstrom  Shipbuilding  Company,  a 
corporation,  above  named,  to  the  libel  herein,  and  by  the 
decree  dismissing  the  libel  herein,  which  said  decree  was 
made  on  the  18th  day  of  May,  1920,  does  hereby  appeal 
from  said  decree,  with  the  object  of  obtaining  a  reversal 
of  the  same  and  securing  a  decree  for  damages  as 
claimed,  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  and  will  pray  of  said  Court  to 
permit  libellant  to  amend  his  libel,  if  the  same  should 
be  amended,  and  to  take  such  steps  for  making  up  the 
issues  in  this  cause  and  the  taking  of  the  testimony  of 
the  witnesses,  as  may  be  within  the  jurisdiction  of  the 
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said  Circuit  Court  of  Appeals,  hereinafter  to  be  taken 
in  accordance  with  the  Statutes  of  the  United  States  of 
America  and  the  Rules  of  said  United  States  Circuit 
Court  of  Appeals,  as  in  such  cases  made  and  provided. 

The  libellant  prays  that  his  appeal  may  be  allowed 
and  that  the  record  in  said  cause  may  be  duly  certified 
to  said  Circuit  Court  of  Appeals  to  be  there  heard  and 
determined. 

Dated  this  17th  day  of  November,  1920. 

WM.  P.  LORD, 

Proctor  for  Libellant. 

Upon  the  reading  of  the  foregoing  petition  for  ap- 
peal and  consideration  of  the  assignment  of  errors  here- 
with. 

It  Is  Ordered,  That  the  appeal  as  prayed  for  be  and 
is  herewith  allowed. 

Dated  this  17th  day  of  November,  1920. 

OHAS.  E.  WOLVERTON, 

District  Judge. 
County  of  Multnomah: 

Service  of  the  foregoing  petition  for  appeal,  by  copy 
IS  admitted  this  17th  day  of  November  1920. 
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C.  A.  HART, 

One  of  Proctors  for  Respondent, 
Sommarstrom  Shipbuilding  Company. 

And  Afterwards,  to-wit,  on  the  17th  day  of  Novem- 
ber, 1920,  there  was  duly  filed  in  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  an 

ASSIGNMENT  OF  ERRORS 

in  words  and  figures  as  follows,  to-wit: 

(Title  Omitted) 

Now  comes  the  libellant,  Joseph  Spiess,  and  assigns 
errors  in  the  decision  of  the  District  Court,  as  follows: 

1.  The  District  Court  erred  in  making  an  order  sus- 
taining the  exceptions  of  Sommarstrom  Shipbuilding 
Company,  a  corporation,  to  the  libel  in  tliis  cause. 

2.  The  District  Court  erred  in  holding  and  citing 
that  the  libel  of  the  libellant  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  suit  against  the  respon- 
dent, Sommars.trom  Shipbuilding  Company,  a  corpora- 
tion. 

3.  The  District  Court  erred  in  rendering  a  decree 
dismissing  libellant's  cause  of  suit  and  entering  judg- 
ment against  libellant. 

Wherefore,  libellant  prays  that  the  decree  in  this 
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cause  may  be  reversed  and  that  he  may  be  permitted  to 
amend  his  pleadings,  and  that  this  Court  may  cause  this 
suit  to  be  brought  to  issue  and  the  cause  tried  by  order 
of  this  Court  and  enter  final  decree  herein  in  accord- 
ance  with  the  Statutes  of  the  United  States  of  America 
and  the  rules  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  as  in  sudh  cases  made  and 
provided,  and  after  taking  the  testimony  of  the  wit- 
nesses for  the  respective  parties,  if  the  same  should  be 
proper  and  requisite. 


WM.  P.  LORD, 

Proctor  for  Libdlant. 


United  States  of  Amer 
District  of  Oregon 
County  of  Multnomah 
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ss. 


Service  of  the  foregoing  assignment  of  errors,  by 
copy  is  admitted  this  17th  day  of  November,  1920. 

C.  A.  HART, 

One   of  Proctors   for  Respondent, 
Sommarstrom  Shipbuilding  Company. 

And  Afterwards,  to-wit,  on  the  17th  day  of  Novem- 
ber, 1920,  there  was  duly  filed  in  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  a 

CITATION  ON  APPEAL 

in  words  and  figures  as  follows,  to-wit: 
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(Title  Omitted) 

To  Sommarstrom  Shipbuilding  Company,  a  corpor- 
ation, and  to  Carey  and  Kerr,  Your  Proctors  of  Record 
herein.  Greeting: 

Whereas  the  libellant  in  the  above  entitled  suit,  has 
appealed  to  the  United  States  Circuit  Court  of  Appeals 
from  the  decree  made  and  rendered  in  the  above  entitled 
Court  and  cause  on  the  18th  day  of  May,  1^20,  dis- 
missing the  libellant's  libel,  and  the  said  appeal  has 
been  allowed: 

Now,  Therefore,  You  and  each  of  you  are  hereby 
cited  and  admonished  to  be  and  appear  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
at  San  Francisco,  California,  within  thirty  days  from 
and  after  the  date  of  this  citation,  to  show  cause,  if  any 
there  be,  why  the  decree  appealed  from  should  not  be 
corrected  and  why  speedy  justice  should  not  be  done  to 
the  parties  in  that  behalf. 

Witness  the  Honorable  Charles  E.  Wolverton, 
judge  of  the  above  entitled  Court,  with  the  seal  of  said 
Court  hereunto  affixed  this   17th  day  of  November, 

1920. 

CHAS.  E.  WOLVERTON, 

Distirct  Judge. 


United  States  of  America 
District  of  Oregon 
County  of  Multnomah 


^ss. 
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Service  of  the  within  citation  is  hereby  admitted  this 
17th  day  of  November,  1920. 

C.  A.  HART, 

One  of  Proctors   for   Respondent, 
Sommarstrom  Shipbuilding  Company. 

And  Afterwards,  to-wit,  on  the  17th  day  of  Novem- 
ber, 1920,  there  was  duly  filed  in  the  District  Court  of 
the  United  States  for  the  District  of  Oregon  a 

PRAECIPE  ON  APPEAL 

in  words  and  figures  as  follows,  to-wit: 

(Title  Omitted) 

To  Sommarstrom  Shipbuilding  Company,  a  corpor- 
ation, to  Carey  &  Kerr  and  Charles  A.  Hart,  Your 
Proctors  of  Record  herein: 

The  libellant  in  the  above  entitled  cause  will  make  a 
transcript  of  the  following  named  papers  in  the  above 
entitled  cause  and  file  a  transcript  thereof  with  the  clerk 
of  the  United  States  Circuit  Court  of  Appeals  at  San 
Francisco,  California,  in  taking  an  appeal  in  this  cause, 
to-wit : 

1.  Libel. 

2.  Exceptions  to  Libel  by  Sommarstrom  Shipbuild- 
ing Company. 

3.  Order  Sustaining  Exceptions  to  Libel. 


26 

4.  Order  Dismissing  Cause   as  to  Other  Respon- 
dents. 

5.  Assignment  of  Errors. 

6.  Notice  and  Petition  for  Appeal. 

7.  Order  Allowing  Appeal. 

8.  Undertaking  on  Appeal. 

9.  Stipulation  that  Clerk  may  Certify  to  Transcript. 

10.  Citation  on  Appeal. 

Dated  this  17th  day  of  November,  1920. 

WM.  P.  LORD, 

Proctor  for  Libellant. 

Service  admitted  November  17,  1920. 

CHARLES  A.  HART. 

And  Afterwards,  to- wit,  on  the  18th  day  of  Novem- 
ber, 1920,  there  was  duly  filed  in  the  District  Court  of 
Oregon,  an 

UNDERTAKING  ON  APPEAL 

in  words  and  figures  as  follows,  to-wit: 

(Title  Omitted) 

Know  All  Men  By  These  Presents:  That  we,  Jos- 
eph Spiess,  as  principal,  by  his  proctor,  Wm.  P.  Lord, 
and  Herbert  A.  Holmes,  surety,  are  held  and  firmly 
bound  unto  the  respondent,  Sommarstrom  Shipbuilding 
Company,  a  corporation,  in  the  full  and  just  sum  of  two 
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hundred  fifty  ($250)  dollars,  to  be  paid  to  the  said  re- 
spondent, its  attorneys,  or  assigns;  to  which  payment, 
well  and  true  t  obe  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  joitnly  and  severally  by 
these  presents. 

Sealed  with  our  seals,  and  dated  this  17th  day  of 
November,  1920. 

JOSEPH  SPTESS, 
By  WJM.  P.  LORD, 

His  Proctor  (Seal) 

HERBERT  A.  HOLMES  (Seal) 

Whereas,  the  above  named  libellant  has  instituted 
proceedings  to  reverse  a  decree  of  the  above  entitled 
Court  in  the  above  entitled  cause  made  and  entered  on 
the  18th  day  of  May,  1920, 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Joseph  Spiess  shall  prosecute  his  appeal 
to  the  effect,  and  answer  all  damages  and  costs  if  he 
fails  to  make  his  plea  good,  then  the  above  obligation  to 
be  void,  else  to  remain  in  full  force  and  virtue. 

Dated  this  17th  day  of  November,  1920. 

JOSEPH  SPIESS, 
By  Wm.  P.  LORD, 

His  Proctor. 
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HERBERT  A.  HOLMES. 

United  States  of  America 

[ss. 
District  of  Oregon  [ 

I,  Herbert  A.  Holmes,  whose  name  is  subscribed  as 
the  surety  to  the  above  described  undertaking,  being 
first  duly  sworn,  depose  and  say,  that  I  am  a  resident 
and  freeholder  within  the  District  of  Oregon,  and  am 
worth  the  sum  of  Five  Hundred  ($500.00)  Dollars, 
over  and  above  all  debts  and  liabilities,  exclusive  of  prop- 
erty exempt  from  execution. 

HERBERT  A.  HOLMES. 

Subscribed  and  sworn  to  before  me  this  17th  day  of 
November,  1920. 

WM.  P.  LORD, 

Notary  Public  for  Oregon.  My  Commission  Expires 
December  26,  1920. 

United  States  of  America    , 

Iss. 
District  of  Oregon  J 

Due  service  of  the  within  undertaking  by  copy  is 
hereby  admitted  this  18th  day  of  November,  1920. 

C.  A.  HART, 

One   of   the   Proctors   for   Respondent, 
Sommarstrom  Shipbuilding  Company. 
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A  true  copy. 

The  foregoing  bond  approved  this  18th  day  of  Xn 
vember,  1920. 

C.  A.  HART, 

Approved  November  18,  1920. 

CHAS.  E.  WOLVERTOX, 

U.  S.  District  Judge. 
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FOR  THE  NINTH  CIRCUIT 


Joseph  Spiess, 

Appellant, 


vs. 


Pacific  Marine  Iron  Works,  a  Corpora- 
tion; George  H.  Sturges  and  Robert 
B.  Sturges,  co-partners,  doing  business 
under  the  firm  name  and  style  of  Sturges 
&  Sturges,  and  Sommarstrom  Ship- 
building Company,  a  Corporation, 

Appellee, 

APPELLANT'S  BRIEF 

Wm.  p.  Lord,       . .  Proctor  for  Libellant. 

Carey  &  Kerr  and  Charles  A.  Hart, 

Proctors  for  Appellee, 
Sommarstrom  Shipbuilding  Co. 
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TMB      AROAOT     ^RK«S     AND    MAIL     AOVERTIBINa     CO.,    INC. 


t&nM  %tm  (Simit  drntt 
of  Jlmnh 

FOR  THE  NINTH  CIRCUIT 


Joseph  Spiess^ 

Appellant, 


vs. 


Pacific  Marine  Iron  Works,  a  Corpora- 
tion; George  H.  Sturges  and  Robert 
B.  Sturges,  co-partners,  doing  business 
under  the  firm  name  and  style  of  Sturges 
&  Sturges,  and  Sommarstrom  Ship- 
building Company,  a  Corporation, 

Appellee, 


APPELLANT'S  BRIEF 
STATEMENT 

This  appeal  is  brought  to  review  an  order  of  the  Dis- 
trict Court  sustaining  exceptions  to  the  libel  made  by 
one  of  the  respondents  and  a  decree  entered  thereon 
dismissing  the  libel  as  to  this  respondent. 

The  libel  alleges  a  maritime  tort  against  three  re- 
spondents for  personal  injuries  sustained  by  libellant 
on  April  29,  1919,  while  the  libellant  was  walking 
across  a  plank  from  the  deck  of  the  SS.  "Datis"  to  a 
wharf,  by  the  giving  way  and  falling  of  the  plank, 
causing  libellant  to  be  thrown  into  the  water  and  onto 


the  plank,  and  resulting  in  tlie  breaking  of  his  right  leg. 
The  plank  was  designed  as  a  gang  plank. 

It  appears  in  the  libel  that  the  SS.  "Datis"  was 
launched  in  the  Columbia  River  on  the  21st  day  of  June, 

1918,  at  Columbia  City,  Oregon.  The  ship  had  been 
constructed  by  the  Sommarstrom  Shipbuilding  Com- 
pany, a  Washington  corporation,  at  its  shipyard  in  Co- 
lumbia City,  Oregon,  and  on  the  29th  day  of  June,  1918, 
had  been  launched  and  christened,  and  had  been  brought 
to  Portland,  Oregon,  and  on  the  29th  day  of  April, 

1919,  "the  engines  in  said  steamship  had  been  installed 
and  the  said  steamship  was  lying  in  the  navigable  waters 
of  the  Willamette  River,  within  the  Port  of  Portland, 
Oregon,  and  was  berthed  at  the  dock  of  the  respondent, 
Pacific  Marine  Iron  Works,  and  on  said  day  was  be- 
ing prepared  and  made  ready  for  an  ocean  voyage,  and 
during  all  the  times  herein  mentioned,  was  under  the 
control  of  the  respondents."   It  is  alleged  that  the  Paci- 
fic Marine   Iron  Works  is  a  corporation  transacting 
business  in  Portland,  Oregon  and  engaged  in  the  bus- 
iness of  fitting  out  ocean-going  ships,  and  in  the  sixth 
paragraph  of  the  libel  it  is  alleged  that  prior  to  the  in- 
juries received  by  libellant,  the  Shipbuilding  Company 
and  the  Marine  Iron  Works  had  entered  into  a  contract 
for  fitting  out  and  making  said  steamship  ready  for  an 
ocean  voyage,  and  in  performance  of  the  contract  the 
Pacific  Marine  Iron  Works  had  sublet  a  portion  of  the 
fitting  out  and  plumbing  of  the  vessel  to  the  respondent 
Sturges  &  Sturges. 


The  plaintiff  was  employed  by  Stiirges  &  Sturges 
and  on  the  29th  day  of  April,  1919  was  placing  lead 
pipe  for  plumbing  fixtures  in  said  steamship  under  the 
immediate  direction  and  control  of  Sturges  &  Sturges 
and  the  other  respondents. 

In  the  fifth  paragraph  it  is  alleged  that  the  means 
of  communication  provided  by  respondents    for    their 
employees  working  on  the  steamship  to  the  dock  on  the 
port  side  was  by  a  board  or  plank  three  by  twelve,  and 
about  fourteen  feet  in  length  placed  from  the  main  deck 
to  the  wharf  and  the  distance  between  the  steamship  and 
the  dock  was  eight  feet,  and  the  distance  to  the  water  in 
which  the  vessel  was  lying  was  about  thirty  feet  below 
and  at  the  time  libellant  received  the  injuries  that  the 
deck  was  about  four  feet  higher  than  the  floor  of  the 
wharf  on  which  one  end  of  the  plank  was  resting,  "and 
the  said  plank  was  used  by  respondents  and  their  em- 
ployes, and  other  persons  having  business  on  said  steam- 
ship, as  a  means  of  ingress  and  egress  to  and  from  said 
steamship,  to  the  dock  or  wharf  aforesaid." 

The  negligence  charged  against  the  respondent  was 
that  the  plank  from  the  deck  to  the  wharf  was  not  fast- 
ened, lashed  or  cleated  down  by  any  means  to  the  deck 
of  the  steamship,  which  was  unknown  to  the  libellant; 
that  unless  such  plank  is  fastened,  lashed  or  cleated  there 
is  great  danger  from  the  rise  and  fall  of  the  waters  in 
the  Wniamette  River,  or  by  the  propulation  of  waters  of 
the  river  against  the  steamship  by  other  craft  using  the 


river,  that  the  ends  of  the  plank  will  move  or  slip  and 
would  no  longer  act  as  a  support  adequate  to  sustain  the 
weight  of  a  person  using  the  same,  and  that  the  safe  and 
proper  method  in  fixing  the  gang  plank  so  that  it  would 
have  been  safe  to  use  as  a  means  of  ingress  and  egress, 
was  to  have  lashed  the  gang  plank  with  rope  from  the 
inboard  side  of  the  plank  to  ring-bolts  or  deck-bits  on 
the  innboard  side  of  the  steamship  or  to  have  placed 
cleats  under  the  gang  plank,  all  of  which  was  a  failure  of 
all  the  respondents  to  provide  libellant  with  a  safe  place 
to  work,  and  safe  ingress  and  egress  from  the  ship  to 
the  wharf. 

It  is  then  alleged  that  while  libellant  was  engaged  in 
his  duties  he  was  required  to  go  from  the  steamship  to 
the  wharf  on  business  and  while  he  was  using  the  plank 
as  a  means  of  reaching  the  Wharf,  and  having  just 
stepped  onto  the  plank  from  the  deck  of  the  steamship 
through  the  fault  of  respondents  in  failing  to  fasten,  lash 
or  cleat  the  plank  so  that  it  would  remain  stationary,  the 
end  of  the  plank  resting  on  the  vessel  gave  way  and  fell 
into  the  waters  below  precipitating  libellant  into  the 
waters  and  striking  his  right  leg  on  the  plank  when  he 
struck  the  water. 

Libellant's  right  leg  was  broken,  which  required  an 
operation  and  to  be  set  with  a  silver  plate.  Loss  of  nine 
months'  time,  to  his  damage  in  the  sum  of  $1,750 ;  doctor 
and  hospital  bills  in  the  sum  of  $609  incurred;  perma- 
nent impairment  to  the  right  leg  and  pain  and  suffering 


sustained,  are  alleged  to  his  damage  in  the  sum  of 
$10,000. 

On  the  31st  of  March,  1920,  on  stipulation  of  re- 
spective counsel  for  Sturges  &  Sturges  and  the  Pacific 
Marine  Iron  Works,  the  libel  was  dismissed  as  to  these 
respondents  with  prejudice. 

The  Sommarstrom  Shipbuilding  Company  filed  ex- 
ceptions on  the  grounds  that  the  place  where  libellant  re- 
ceived his  injuries  was  a  long  distance  from  the  ship- 
building plant  of  the  company,  at  the  dock  of  the  Iron 
Works  and  that  the  work  in  which  the  libellant  was  en- 
gaged did  not  require  the  use  of  machinery,  appliances 
or  place  of  employment  furnished  by  the  shipbuilding 
company  and  that  it  was  under  no  obligation  in  regard 
to  the  place  of  work  or  machinery. 

Exceptions  were  further  made  on  the  ground  that 
the  shipbuilding  company  owed  no  duty  to  the  libellant 
with  respect  to  the  safety  of  the  plank  furnished  to  and 
from  the  steamship  for  the  purpose  of  ingress  or  egress 
while  at  the  dock. 

The  District  Court  sustained  this  exception  in  an 
oral  opinion  and  respondent,  refusing  to  plead  further, 
a  decree  was  entered  dismissing  the  libel  as  to  the  said 
respondent.  The  Court  in  its  opinion  held  that  there 
was  no  contractural  relation  between  libellant  and  the 
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shipbuilding  company  and  therefore,  recovery  could  not 
be  had  against  the  shipbuilding  company. 

POINTS  AND  AUTHORITIES. 
I. 

The  facts  aver  a  maritime  tort  of  which  courts  of 
admiralty  have  jurisdiction. 

Hokkai  Maru,  260  Fed.  569; 

White  V.  John  W.  Cowper  Co.,  260  Fed.  350; 

The  Montrose,  178  Fed.  4^5. 

II. 

While  the  libellant  was  in  the  employ  of  one  of  the 
respondents,  he  was  subject  to  the  control  and  supervi- 
sion of  the  other  respondents.  He  was  upon  the  vessel 
and  using  the  plank  at  the  invitation  of  the  vessel  and 
those  having  control  over  her,  and  it  was  the  duty  of  the 
vessel  and  those  having  control  over  her,  to  see  that  the 
libellant  had  a  reasonably  safe  place  in  which  to  per- 
form his  work  and  for  failure  of  their  duty  in  this  re- 
spect, the  vessel  and  her  owners  are  liable. 

Consolidated  C.  Co.  v.  Conley,  250  Fed.  679,  and 

authorities. 
Maryland  Dredging,  Etc.,  Co.  v.  Maryland,  262 

Fed.  11. 
The  Omusk,  266  Fed.  200. 
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ASSIGNMENTS  OF  ERROR. 

Now  comes  the  libellant,  Joseph  Spiess,  and  assigns 
errors  in  the  decision  of  the  District  Court,  as  follows: 

1.  The  District  Court  erred  in  making  an  order  sus- 
taining the  exceptions  of  Sommarstrom  Shipbuilding 
Company,  a  corporation,  to  the  libel  in  this  cause. 

2.  The  District  Court  erred  in  holding  and  deciding 
that  the  libel  of  the  libellant  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  suit  against  the  respondent, 
Sommarstrom  Shipbuilding  Company,  a  corporation.' 

3.  The  District  Court  erred  in  rendering  a  decree 
dismissing  libellant's  cause  of  suit  and  entering  judg- 
ment against  libellant. 

WHEREFORE,  libellant  prays  that  the  decree  in 
this  cause  may  be  reversed  and  that  he  may  be  permitted 
to  amend  his  pleadings,  and  that  this  Court  may  cause 
this  suit  to  be  brought  to  issue  and  the  cause  tried  by 
order  of  this  Court  and  enter  final  decree  herein  in  ac- 
cordance with  the  Statutes  of  the  United  States  of 
America  and  the  rules  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  as  in  such  cases 
made  and  provided,  and  after  taking  the  testimony  of 
the  witnesses  for  the  respective  parties,  if  the  same 
should  be  proper  and  requisite. 

ARGUMENT. 

The  exceptions  made  by  the  respondent,  Sommar- 
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Strom  Shipbuilding  Company,  do  not  claim  that  the  in- 
juries complained  of  are  not  within  the  admiralty  juris- 
diction of  the  federal  court,  nor,  in  view  of  the  decisions 
of  this  court  in  re  Swayne  &  Hoyt  v.  Barsch,  cited,  and 
the  more  recent  decision  in  "The  Hokkai  Maru,"  could 
it  be  successfully  contended  on  the  facts  set  forth  in  the 
libel  that  there  was  not  a  breach  of  duty  by  the  negli- 
gence of  some  one  constituting  a  maritime  tort  of  which 
the  federal  courts  have  jurisdiction. 

The  only  questions  then  for  decision  on  review  are 
whether  the  District  Court  erred  in  sustaining  the  ex- 
ceptions of  the  respondent,  Sommarstrom  Shipbuilding 
Company,  to  the  libel  on  the  grounds  that  the  work  in 
which  libellant  was  engaged  did  not  require  the  use  of 
any  appliances  used  by  this  respondent,  and  it  was  un- 
der no  obligation  of  any  kind  with  regard  to  the  appli- 
ances or  place  of  work,  and  that  it  owed  no  duty  to 
libellant  with  respect  to  the  safety  of  the  plank  as  a 
means  of  ingress  from  the  ship  to  the  dock,  and,  upon 
libellant's  refusal  to  plead  further,  to  enter  an  order  dis- 
missing the  libel  as  to  this  respondent.   Under  the  alle- 
gations of  the  libel  it  will  be  seen  that  the  ship  had  been 
launched  at  Columbia  City,  some  distance  below  the  City 
of  Portland  in  the  Columbia  river,  and  had  been  brought 
to  the  City  of  Portland  and  moored  to  the  dock  of  the 
Pacific  Marine  Iron  Works  and  lying  in  the  navigable 
waters  of  the  Columbia  river.   The  Shipbuilding  Com- 
pany had  contracted  with  the  respondent.  Pacific  Marine 
Iron  Works  to  fit  out  the  ship  for  an  ocean  voyage,  and 
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in  performance  of  this  contract,  the  Pacific  Marine  Iron 
Works  had  sub-let  a  portion  of  the  phamhing  to  the  firm 
of  Sturges  &  Sturges. 

The  libellant  was  in  the  employ  of  this  latter  firm, 
but  it  is  directly  alleged  that  his  work  was  under  the 
control  and  direction  of  all  of  the  respondents.  While 
he  was  walking  across  a  plank  which  was  the  means 
of  ingress  and  egress  from  the  deck  of  the  ship  to  the 
dock,  the  plank,  which  was  designed  as  a  gang  plank, 
fell,  through  the  failure  to  properly  lash  or  fasten  it,  and 
caused  libellant  to  fall  into  the  waters  and  on  the  gang 
plank,  breaking  his  leg,  etc.  Paragraph  V  charges  that 
the  means  of  communication  provided  by  respondent  for 
their  employes  working  on  the  vessel  was  by  this  board 
plank,  specifically  describing  the  plank,  and  the  distance 
between  the  ship  and  the  wharf  and  distance  to  the 
waters  below.    It  is  further  alleged  in  this  paragraph 
that  the  plank  was  used  by  all  of  the  respondents  and 
their  employes  and  other  persons  having  business  on 
said  steamship,  as  a  means  of  ingress  and  egress  from 
the  ship  to  the  dock.   It  is  also  alleged  that  the  ship  on 
the  day  of  the  accident  was  under  the  control  of  the  re- 
spondents. These  are  clearly  allegations  of  fact  and  not 
conclusions.   It  is  tantamount  to  saying  that  the  entire 
work  of  fitting  out  the  vessel  was  under  the  charge  of 
the  other  respondents  and  that  libellant's  work  was 
under  their  supervision,  as  much  as  under  the  supervi- 
sion of  his  immediate  employer. 
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We  contend  that  the  facts  averred  in  the  libel  charge 
a  joint  and  several  maritime  tort  against  all  of  the  re- 
spondents named,  and  all  should  be  held  jointly  and 
severally  liable  for  the  injuries  received.   The  libellant 
was  on  the  steamship  at  the  invitation  of  all  of  the  re- 
spondents, and  particularly  at  the  invitation  of  the  Som- 
marstrom  Shipbuilding  Company.    He  was  not  at  the 
plant  of  his  employer  which  was  in  another  part  of  the 
city.  The  ship  as  an  entity  and  those  having  control  over 
her  were  advised  of  this  fact,  as  well  as  that  the  plumb- 
ing on  board  the  vessel  and  the  work  which  libellant  was 
directed  to  do  would  require  him  to  use  the  gang  plank 
to  get  on  and  off  the  ship.   In  the  very  nature  of  things 
Sturges  &  Sturges  would  not  furnish  a  gang  plank  to 
get  on  and  off  the  ship.    It  was  clearly  the  duty  of  the 
ship  and  those  having  control  over  her  to  furnish  a  gang 
plank  and  further  an  adequate  and  safe  gang  plank  as 
a  means  of  ingress  and  egress  from  the  ship  to  the  wharf. 
A  proper  gang  plank  is  essentially  a  part  of  the  ship's 
apparel  and  the  ship  and  those  operating  her  were  under 
a  legal  duty  and  obligation  to  provide  proper  appli- 
ances as  a  means  to  get  off  and  on  the  ship  and  to  keep 
and  maintain  such  apparel  in  reasonably  safe  condition 
for  the  use  of  persons  who  were  lawfully  upon  the  ship, 
whether  in  the  ship's  employ,  or  not.    This  was  a  duty 
the  ship  and  those  operating  her  owed  to  everybody.  The 
ship  and  its  owners  were  chargeable  with  knowledge  that 
any  person  at  work  on  the  ship,  or  who  had  occasion  to 
go  on  the  ship  would  be  required  to  use  the  gang  plank 
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in  question.  From  this  knowledge  of  the  situation,  a 
legal  duty  was  imposed  upon  the  ship  and  those  having 
control  over  her  towards  one  so  exposed  upon  its  invita- 
tion, to  use  at  least  ordinary  care  to  protect  him  from 
harm. 

There  is  abundant  authority  under  the  facts  pleading 
for  holding  the  vessel  or  those  having  control  over  her 
liable  for  the  injuries  sustained.  In  Consolidated  Coast- 
wise Co.  V.  Conley,  cited,  a  longshoreman  in  the  em- 
ploy of  a  stevedoring  company  who  had  a  contract  for 
discharging  a  barge's  cargo  and  who  was  an  independent 
contractor,  fell  through  a  hatch  and  was  injured,  and 
brought  a  libel  in  personam  against  the  owners  of  the 
barge,  and  the  owners  were  held  liable.    The  Court  of 
Appeals  for  the  First  Circuit  said,  "The  libellant  was 
not  in  the  employ  of  the  barge,  but  of  an  independent 
contractor  with  whom  the  owner  had  contracted  for  her 
discharge.   The  libellant,  therefore,  was  upon  the  barge 
at  the  invitation  of  the  owner  (citing  authorities),  and 
it  was  its  duty  through  its  representatives  to  see  that  the 
barge  in  so  far  as  it  knew  or  had  reason  to  anticipate  that 
she  would  be  used  by  libellant  in  going  to  and  from  his 
work  and  while  at  work,  was  reasonably  safe."   There- 
upon the  court  discussed  the  evidence,  and  held  that  the 
owners  were  negligent  in  leaving  the  hatch  covers  as 
ii  did. 


In  "The  Omusk,"  the  vessel  was  moored  to  a  wharf 
where  she  had  been  under  repair  by  a  shipbuilding  com- 
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pany.  This  work  had  been  completed,  and  the  work- 
men of  the  shipbuilding  company  under  the  direction  of 
one  of  its  employes,  were  about  to  take  out  a  bulk-head 
used  in  repairing.  At  this  time  the  U.  S.  Shipping  Com- 
pany was  discharging  its  cargo  of  cotton.  To  get  to  the 
place  of  work  it  was  necessary  to  go  through  an  opening 
on  the  upper  deck  down  a  temporary  stairway  to  the 
lower  deck.  On  this  deck,  very  near  the  place  of  work, 
was  an  open  hatch.  The  place  was  usually  well  lighted, 
but  when  the  workmen  were  directed  to  go  down,  the 
lisrhts  were  out.  This  libellant  was  one  of  the  workmen 
directed  to  descend  and  engage  in  removing  the  bulk- 
heads. While  waiting  at  the  foot  of  the  stairs  for  other 
workmen,  he  moved  a  few  steps,  fell  through  the  open 
hatch,  invisible  to  him,  and  was  severely  injured.  The 
alleged  negligence  on  which  recovery  was  sought  was 
failure  to  have  the  place  of  work  lighted  and  leaving 
open  and  unguarded  the  hatch  through  which  he  fell. 
The  District  Ct)urt  held  the  ship  alone  negligent  and 
liable.  The  ship  appealed  and  alleged  that  if  there  was 
any  negligence  the  shipbuilding  company  alone  was  neg- 
ligent and  liable.  The  libellant  assigned  error  that  the 
trial  court  did  not  hold  the  shipbuilding  company  negli- 
gent and  liable.  The  ship  was  acquitted  of  negligence 
in  failure  to  light  the  ship,  but  was  held  negligent  in 
failure  to  guard  the  open  hatch.  The  shipbuilding  com- 
pany was  held  liable  for  directing  its  employees  to  pro- 
ceed with  the  work  in  the  darkness  where  there  was  an 
open  hatch.    The  ship  undertook  to  relieve  itself  from 
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liability  through  the  fact  that  it  had  given  complete 
charge  of  the  hatch  to  the  shipbuilding  company  who 
was  engaged  in  removing  the  cargo  of  cotton  and  that 
the  employees  of  this  company  had  left  the  hatches 
open.  It  was  held  that  the  ship  could  not  relieve  itself 
of  liability  by  delegating  its  duty  to  another. 

The  Court  of  Appeals  said; 

"The  ship  undertakes  to  discharge  itself  of  the 
duty  to  keep  the  hatch  protected  by  saying  that  it 
had  given  complete  charge  of  the  hatches  to  the  ship- 
ping company,  which  was  unloading  the  cotton,  and 
that  its  employers  had  left  the  hatches  open.   This 
defense  is  unavailing.    When  the  ship  contracted 
with  the  shipbuilding  company  for  the  repairs,  it 
assumed  the  obligation  to  keep  all  the  parts  of  the 
ship  under  its  control  reasonably  safe  for  the  em- 
ployees of  the  shipbuilding  company.   It  could  not 
relieve  itself  of  the  duty  by  delegating  it  to  the  ship- 
building company  (citing  authorities).  *  *  *  * 

"We  find  that  the  proximate  causes  of  the  acci- 
dent were  the  negligence  of  the  shipbuilding  com- 
pany, in  not  furnishing  its  employees  a  safe  place  to 
work,  and  the  negligence  of  the  ship  in  not  having 
the  hatch  guarded  as  its  duty  to  the  shipbuilding 
company  and  its  employees  required." 

Consequently,  both  the  ship  and  the  shipbuilding 
company  were  held  liable  and  the  decree  was  modified 
to  this  extent. 
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In  the  light  of  these  guiding  precedents,  we  submit, 
sufficient  facts  are  alleged  in  the  libel  to  charge  the  re- 
spondent shipbuilding  company  with  a  responsibility 
for  the  injuries  which  libellant  received  and  the  decree 
of  the  District  Court  should  be  vacated  and  the  testi- 
jnony  taken  before  a  special  master  appointed  by  this 
court  and  a  final  decree  entered  in  this  court  on  the  testi- 
mony adduced. 

Respectfully  submitted, 

WM.  P.  LORD. 
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No.  3623 

^niteb  States  Circuit  Court 
of  ^[ppeals; 

For  the  Ninth  Circuit 

JOSEPH  SPIESS, 
Appellant, 
vs. 
PACIFIC  MARINE  IRON  WORKS,  a  corpora- 
tion, GEORGE  H.  STURGES  and  ROBERT 
B.  STURGES,  co-partners,  doing  business  un- 
der   the    firm    name    and    style    of    Sturges    & 
Sturges,  and  SOMMARSTROM  SHIPBUILD- 
ING COMPANY,  a  corporation, 
A2}pellees. 

Brief  of 
Sommarstrom  Shipbuilding  Company 

Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 

STATEMENT  OF  THE  CASE 

This  is  a  libel  in  personam  for  personal  injuries 
sustained  by  the  appellant  while  at  work  on  the 
steamship  "Datis"  as  an  employee  of  respondent, 
Sturges  and  Sturges.  The  libel  named  three  re- 
spondents,—Pacific  Marine  Iron  Works,  a  corpora- 
tion, Sturges  and  Sturges,  a  co-partnership,  and 
Sommarstrom  Shipbuilding  Company,  a  corpora- 
tion, the   appellee  here.     The   Sommarstrom   Com- 


pany  at  once  challenged  the  sufficiency  of  the  libel 
as  to  it  by  exceptions  which  pointed  out  that  the 
appellant  was  not  its  employee,  nor  was  it  charged 
with  any  duty  or  responsibility  w^th  respect  to  the 
appliance  appellant  was  using  when  injured.  The 
trial  court  sustained  the  position  of  the  Sommar- 
strom  Company  and  from  the  order  of  dismissal 
subsequently  made,  this  appeal  is  taken. 

After  the  court  had  sustained  the  Sommarstrom 
Company's  exception,  but  before  any  order  of  dis- 
missal had  been  entered,  appellant  made  a  settle- 
ment with  the  other  respondents  and  a  stipulation 
was  filed  reciting  that  "the  above  entitled  cause  and 
all  suits  or  actions  arising  from  the  facts  set  forth  in 
the  libel  *  *  *  has  been  compromised  and  set- 
tled as  between  them  and  may  be  dismissed  as  to 
said  named  respondents  with  prejudice." 

The  order  of  dismissal  which  was  entered  upon 
this  stipulation  reads: 

"Ordered  that  the  above  entitled  libel  be 
dismissed  with  prejudice  and  without  costs  to 
the  respondents,  George  H.  Sturges  and  Robert 
B.  Sturges  and  Pacific  Marine  Iron  Works." 

Subsequently  and  on  May  18,  1920,  an  order  of 
dismissal  as  to  the  Sommarstrom  Company  was  en- 
tered and  it  is  this  order  from  which  appellant  has 
appealed  to  this  court. 


ARGUMENT 

There  are  a  number  of  difficulties  in  the  way  of 
a  recovery  by  appellant  against  the  Sommarstrom 
Company.  Before  discussing  the  objection  that  the 
libel  contains  nothing  which  would  fasten  respon- 
sibility upon  the  Sommarstrom  Company — the  only 
point  argued  in  appellant's  brief— we  call  attention 
to  certain  obstacles  which,  as  we  think,  preclude  any 
recovery  from  appellee. 

1.     Appellant  assumes  there  is  jurisdiction  be- 
cause the  accident  happened  on  the  water,  although 
appellant  at  the  time  was  engaged  in  work  non- 
maritime  in  character.     But  it  is  not  at  all  certain 
that  locality  is  the  exclusive  test  of  jurisdiction  in 
matters  of  tort  in  admiralty.  A  workman  engaged  in 
ship  construction,  even  after  launching,  is  perform- 
ing a  non-maritime  contract.     The  Francis  McDon- 
ald, 41   Supreme  Court  65,    (decided  December  6, 
1920).     The   local   law   and  not  the  maritime  law 
governs  the  contract  relation  between  master  and 
servant  in  such  work;  and  the  tort  growing  out  of 
that  contract  relation  is  not  of  a  maritime  nature 
and  should  not  be  cognizable  in  admiralty. 

The  particular  point  no  doubt  will  be  decided 
in  Grant  Smith-Porter  Ship  Company  v.  Bohde, 
certified  by  this  court  to  the  Supreme  Court  of  the 
United  States  on  April  5,  1920,  the  trial  court's 
decision  in  which  is  reported  in  263  Fed.  at 
page   204.     It   may   be,   too,   that   in  the   case   at 


bar  the  record  does  not  show  clearly  that  appellant's 
work  was  ship  construction;  although  the  Sommar- 
strom  Company's  only  relation  to  the  matter  grows 
out  of  its  contract  for  the  construction  of  the  ship^ 
(Record  p.  7)  and  appellant  when  injured,  was  per- 
forming work  delegated  by  the  Sommarstrom  Com- 
pany to  the  Pacific  Marine  Iron  Works,  and  by  it 
to  appellant's  employers,  Sturges  and  Sturges. 

2.  Appellant's  theory  is  that  the  Sommarstrom 
Company,  being  in  control  of  the  ship,  was  respon- 
sible jointly  with  its  subcontractors  for  their  failure 
to  fasten  the  gang  plank  through  the  falling  of 
which  appellant  was  injured.  But  the  record  shows 
that  appellant,  before  the  order  of  dismissal  ap- 
pealed from  was  made,  compromised  and  settled  his 
claim  and  "all  suits  or  actions  arising  from  the 
facts  set  forth  in  the  libel,"  and  following  this  set- 
tlement an  order  of  dismissal  with  prejudice  was 
entered  reading  as  follows: 

"Ordered  that  the  above  entitled  libel  be  dis- 
missed with  prejudice  and  without  costs  to  the 
respondents  George  H.  Sturges  and  Robert  B. 
Sturges  and  Pacific  Marine  Iron  Works, 
"bated  this  31st  day  of  March,  1920." 

If  this  order  is  to  be  interpreted  as  a  voluntary 
dismissal  wdth  prejudice  only  as  to  Sturges  and 
Sturges  and  the  Pacific  Marine  Iron  Works  (and 
it  does  not  so  read)  it  left  appellant  with  a  suit  not 
dismissed  as  to  the  Sommarstrom  Company  but  with 
the  alleged  right  of  action  settled  and  discharged. 


It  is  elementary  law  that  a  person  is  entitled  to  only 
one  satisfaction  for  a  wrong,  and  that  a  release  of 
one  of  several  joint  tort-feasors  is  a  release  of  all. 
27  Am.  &  Eng.  Ann.  Cas.  270.  Indeed  it  is  very 
doubtful  if  under  any  circumstances,  through  the 
device  of  a  covenant  not  to  sue  or  otherwise,  there 
may  be  a  reservation  of  the  right  to  sue  one  of  the 
joint  tort-feasors  with  whom  an  agreement  has  not 
been  made.  Apparently  no  reservation  was  at- 
tempted, as  the  record  indicates  a  settlement  and 
a  complete  discharge  of  all  rights  of  action.  (Record 
p.  18). 

An  illustrative  case  is  The  St.  Cuthhert,  157  Fed. 
799,  in  which  the  libelant  settled  with  his  employers, 
a  stevedoring  concern,  and  then  attempted  to  hold 
the  vessel  for  his  injuries,  claiming  a  defective  ap- 
pliance belonging  to  the  ship.     The  court  said : 

"If  the  use  of  the  rusty  nail  was  an  act  of 
negligence,  the  steamship  and  the  stevedores 
were  joint  tort-feasors.  The  steamship  fur- 
nished it  and  the  stevedores  used  it.  But  the 
proofs  showed  that  the  libelant  has  received 
satisfaction  from  the  stevedores  for  the  injury 
he  complains  of  in  the  present  libel  and  has 
given  them  a  general  release  from  all  claims 
arising  therefrom.  The  release  of  one  joint 
tort-feasor  releases  all  of  them." 

If  the  Sommarstrom  Company  was  connected  at 
all  with  appellant's  mishap,  its  relation  was  that  of 
a  joint  tort-feasor  with  Sturges  and  Sturges  and 
Pacific  Marine  Iron  Works.  There  was  but  one 
right  of  action,  and  it  having  been  settled  and  dis- 
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charged,  appellant  has  no  right  to  complain  of  the 
dismissal  of  the  Sommarstrom  Company. 

Passing  these  objections,  we  come  to  consider 
whether  or  not  the  trial  court  was  right  in  determ- 
ing  that  the  Sommarstrom  Company  had  no  part 
in  the  responsibility  for  appellant's  accident.  Short- 
ly stated,  the  claim  of  appellant  is  (1)  that  he  was 
rightfully  on  the  vessel,  (2)  that  the  vessel  and  those 
owning  or  controlling  her  were  required  to  furnish 
safe  appliances,  (3)  that  the  failure  of  Sturges  and 
Sturges  and  Pacific  Marine  Iron  Works  to  cleat 
or  fasten  the  gang  plank  used  was  a  failure  to  fur- 
nish a  safe  appliance;  and  (4)  that  the  Sommar- 
strom Company  was  equally  responsible  with  the 
other  respondents  for  this  delinquency. 

Apparently  the  attempt  is  to  bring  the  case  with- 
in the  rule  of  Leaf  hers  v.  Blessing,  105  U.  S.  626, 
This  case  like  Consolidated  C.  Company  v.  Conley, 
250  Fed.  679,  cited  by  appellant,  fastened  responsi- 
bility upon  a  ship  or  its  owners  for  failure  to  cover 
or  guard  a  hatch.  Upon  analogous  principles  of 
common  law  (Sotdhern  Pacific  Co.  v.  Jensen,  37  S. 
C.  524,  531)  those  in  control  of  a  ship  owe  a  duty 
to  persons  coming  on  board  rightfully,  to  see  that 
there  are  no  dangerous  openings;  and  the  rule  has 
been  extended  to  cases  of  workmen  using  appliances 
furnished  by  the  ship.  Hughes  on  Admiralty,  2nd 
Ed.,  Sec.  103. 

While  the  brief  does  not  say  so,  it  may  be  in- 


f erred  that  it  is  this  doctrine  of  implied  invitation 
appellant  is  seeking  to  invoke.     Certainly  there  is 
no  other  conceivable  theorj-  upon  which  the  Som- 
marstrom    Compan.y   could   be    connected   with   the 
accident.     It  was  not  the  man's  employer  and  the 
work  under  way  was  not  being  done  at  its  plant  or 
with  its  tools  or  appliances.     Unless  through  its  sub- 
contract with  the  Pacific  Marine  Iron  Works  and 
the   contract   of   that   company   with    Sturges   and 
Sturges,  the  Sommarstrom  Company  may  be  said 
to  have  invited  appellant  on  board  the  ship,  intend- 
ing that  he  should  use  the  ship's  appliances  fur- 
nished for  the  work,  there  is  no  hypothesis  upon 
which  the  Sommarstrom  Company  could  be  held. 

A  clear  understanding  of  the  facts  will  demon- 
strate the  inapplicability  of  this  theory.     The  Som- 
marstrom Company  had  a  contract  for  the  construc- 
tion of  the  vessel.     It  sublet  to  the  Pacific  Marine 
Iron  Works  the  interior  wcu'k,  and  the  latter  com- 
pany in  turn  contracted  with  appellant's  employers 
for  the  installation  of  plumbing.     When  the  time 
came  for  the  interior  work  to  be  done,  the  vessel  was 
moved  from  the  Sommarstrom  plant  at  Columbia 
City  to  the  City  of  Portland,  and  was  moored  at 
the  dock  of  the  Pacific  Marine  Iron  Works.     Here 
the  employees  of  that  concern  and  of  Sturges  and 
Sturges  were  working  at  the  time  of  the  accident, 
and  to  enable  them  to  pass  back  and  forth  a  plank 
was  stretched  from  the  main  deck  of  the  vessel  to 
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the  dock.  The  deck  of  the  steamship  was  about 
four  feet  higher  than  the  floor  of  the  dock,  and 
the  accident  happened  because  the  plank  was  not 
cleated  or  fastened  to  the  deck  of  the  vessel. 

It  is  not  claimed  that  the  plank  used  was  a  ship's 
gang  plank  furnished  by  the  Sommarstrom  Com- 
pany as  a  part  of  the  ship's  apparel.  If  that  be  as- 
sumed, there  is  no  claim  that  the  plank  was  insuf- 
ficient or  defective.  The  charge  is  that  those  who 
put  it  in  place  failed  to  fasten  it  to  the  deck  of  the 
ship.  The  Sommarstrom  Company  had  nothing 
whatever  to  do  with  the  means  chosen  by  the  Iron 
Works  and  Sturges  and  Sturges  for  getting  their 
employees  on  and  off  the  vessel.  If  any  appliance 
of  the  ship  was  used,  it  was  not  a  defective  appli- 
ance, and  there  is  nothing  upon  which  the  doctrine 
of  Leathers  v.  Blessing,  supra,  and  similar  cases  can 
rest. 

It  is  true  that  the  libel  says  (Record  p.  8)  that 
"the  means  of  communication  provided  by  respond- 
ents for  their  employees  working  on  the  said  steam- 
ship 'Datis'  to  the  aforesaid  dock"  was  a  plank  as 
above  described.  But  respondent,  Sommarstrom 
Company,  had  no  employees  working  there  at  the 
time;  and  the  language  used  must  be  read  in  the 
light  of  the  facts  set  out  in  the  libel.  The  respond- 
ents. Pacific  Marine  Iron  Works  and  Sturges  and 
Sturges,  were  engaged  in  work  at  the  time  and  their 
employees  had  occasion  to  go  on  the  ship;  and  for 
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the  use  of  these  employees  they  furnished  the  plank 
in  question.  The  accident  happened  because  these 
respondents  failed  to  make  the  plank  fast,  and  not 
because  of  any  neglect  by  the  Sommarstrom  Com- 
pany in  the  construction  of  the  ship  or  the  furnish- 
ing of  appliances. 

The  allegation  of  paragraph  IV  of  the  libel  that 
the  vessel  was  at  all  times  "under  the  control  of  the 
respondents"  also  must  be  read  in  the  light  of  the 
facts  stated.  It  is  quite  obvious  that  the  vessel  while 
at  the  dock  of  the  Pacific  Marine  Iron  Works  was 
not  under  the  control  of  the   Sommarstrom  Com- 
pany.    The  Sommarstrom  Company  was  concerned 
in  the  matter  because  the  work  being  done  was  cov- 
ered by  the  general  contract  for  the  construction  of 
the  vessel,  but  it  was  not  in  any  sense  in  the  position 
of  an  emplo.yer  as  to  appellant.     At  most  the  Som- 
marstrom Company  stood  in  the  same  relation  to 
the  vessel  as  its  owner,  and  the  limit  of  its  responsi- 
bility in  this  particular  was  not  to  furnish  a  safe 
place  in  which  to  work,   (Record  p.  10)  but  to  re- 
frain from  furnishing  defective  appliances  for  the 
use  of  subcontractors  and  their  employees. 

This  seems  to  be  recognized  by  appellant's  argu- 
ment (Appellant's  Brief  p.  12)  that  "a  proper  gang 
plank  is  essentially  a  part  of  the  ship's  apparel" 
and  that  those  operating  her  were  under  legal  duty 
and  obligation  to  provide  proper  appliances  as  a 
means  to  get  on  and  off  the  ship.     But  the  language 
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of  the  libel  contains  no  suggestion  that  the  gang 
plank  "provided  by  respondents  for  their  employees 
working  on  the  said  steamship ' Datis, '  "if  furnished 
at  all  by  the  Sommarstrom  Company  as  one  of  the 
ship's  appliances,  was  in  any  respect  defective  or 
insufficient.  Whatever  the  fact  may  be  as  to 
where  the  plank  came  from,  and  whether  it  was  a 
ship's  gang  plank  or  a  board  procured  by  the  Pa- 
cific Marine  Iron  Works  or  Sturges  and  Sturges 
for  temporary  use,  the  charge  of  negligence  had  to 
do  not  with  any  defect  or  insufficiency,  but  with  the 
failure  to  make  the  plank  fast.  The  libel,  after  a 
reference  to  the  danger  from  the  rise  and  fall  of  the 
waters  of  the  river  says  (Record  p.  11)  : 

"That  the  safe  and  proper  method  to  have 
been  followed  in  fixing  or  placing  said  gang 
plank  so  that  the  same  would  have  been  safe 
to  use  as  a  means  of  ingress  and  egress  under 
the  existing  physical  conditions  hereinbefore 
described,  was  to  have  lashed  said  gang  plank 
with  rope  from  the  inboard  side  of  the  plank  to 
ringbolts  or  deck  bits  on  the  inboard  side  of 
the  steamship,  or  to  have  placed  cleats  under 
the  gang  plank." 

The  Sommarstrom  Company  had  nothing  to  do 
with  the  obligation  of  appellant's  employers  to  fur- 
nish a  safe  place  in  which  to  work.  At  most  it  was 
required  to  use  care  with  respect  to  appliances  in- 
tended for  use  by  the  employees  of  its  subcontrac- 
tors. It  will  not  be  presumed  that  the  Sommar- 
strom Company  had  failed  to  provide  such  ropes 
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and  such  ring-bolts  or  deck  bits  as  ordinarily  are 
included  in  a  ship's  apparel;  and  the  failure  of  the 
Pacific  Marine  Iron  Works  or  Sturges  and  Sturges 
to  use  these  and  to  fasten  the  plank  cannot  be  made 
the  basis  of  a  charge  of  negligence  against  the  Som- 
marstrom   Company.  ' 

Charles  H.  Caeey, 
James  B.  Kerr, 
Charles  A.  Hart, 
for  Sommarstrom  Shipbuilding  Company.     ' 


